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THE FOREWORD. 

Realizing that my first publication did not fully meet the 
definite need of a work that will enable the legal profession to 
keep abreast with the decisions of the Court of Appeals of 
Maryland, I have prepared this supplement and am organized 
and hope to be able to publish succeeding supplements as each 
three volumes of the Maryland Reports are published. 

No student or practising lawyer may intelligently become or 
remain learned in the law, unless he comprehends, the law in its 
relation to the facts, and case law furnishes this combination. 

While the price at which this and future supplements will 
sell for may do little more than pay for the cost thereof, I am 
content to contribute what labor there is involved in the interest 
of my chosen profession. 

I am indebted for assistance rendered me by my law associate 
and friend, Mr. Hiram C. Griffin. 

Humbly, I commend each of the other lawyers who fearlessly 
and ably wrote the editorials included. 

LOUIS S. ASHMAN. 
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ABANDOmOSNT 

ABANDONMENT 

See 1st Vol. — Abandonment. 
See Herein — Divorce. 

ABATEMENT 

See Ist Vol. — Abatement. 

ABORTION 

See Ist Vol. — Abortion* 

ABUTTING PROPERTY OWNERS 

See 1st Vol. — Abutting Property Owners. 

ACCIDENT AND HEALTH 
INSURANCE 

See Ist Vol. — Accident and Health Insurance. 

ACCORD AND SATISFACTION 

See 1st Vol. — Accord and Satisfaction. 

ACCOUNTING 

See 1st Vol. — Accounting, 

ADMINISTRATORS 

See Ist Vol. — Executors and Administrators. 
See Herein — Executors and Administrators. 

ADULTERY 

See 1st Vol. — Adultery. 

ADVERSE POSSESSION 

See Ist Vol. — ^Adverse Possession. 

1. The exclusive possession of a tenant in 
common which was continued by his daughter 
and her devisees, etc., for over 50 years held 
adverse to the other tenants so as to ripen 
into title. — Sowers vs. Keedy, 135 Md. 448; 
109 A. 143. 

2. Possession by a father, who was fol- 
lowed by his daughter, together with that of 
her devisee, lasting from 1850 to 1900, which 
was apparent, adverse, exclusive and notori- 
ous, is sufficient to ripen into title. — Sowers 
vs. Keedy, 135 Md. 448; 109 A. 143. 

3. It being agreed by counsel for the 
vendors and purchaser tliat the former are to 
be treated as though they *'held the property 
exclusively, openly and notoriously" from 
the year 1855 till 1920, and there being no 
evidence of the existence of heirs of the 
former grantor who are, by reason of dis- 
ability, not barred by limitations, the mer- 
chantable quality of the vendors^ title cannot 
"be questioned on the assumption that there 
may possibly be such heirs. — Seloff vs. Naid- 
etcli, 136 Md. 651; 110 A. 896. 

AGENCY 

See 1st Vol. — Agency. 

See Herein — ^Principal and Agent. 

ALIENATION OF AFFECTIONS 
AND CRIMINAL CONVERSATION 

See 1st Vol. — Husband and Wife. 
See Herein — Husband and Wife. 



APPEAL AND EBSOB 

ALTERATION OF INSTRUMENTS 

See 1st Vol. — Contracts. 

See Herein — Contracts; Eeformation and 
-Cancellation of Instruments. 

1. In action on contract for repurchase, 
evidence that defendant's agent was present 
and agreed to plaintiff altering date in con- 
tract is admissible.-— Bracey vs. McGary, 134 
Md. 267; 106 A. 622. 

2. Where a second date had been written 
over original date in a contract to repurchase, 
question whether contract had been altered 
was for jury. — Bracey vs. McGary, 134 Md. 
267; 106 A. 622. 

3. Conflicting evidence held to make ques- 
tion whether plaintiff changed date in agree- 
ment with consent of other party one for 
jury.— Bracey vs. McGary, 134 Md. 267; 106 
A. 622. 

ANCIENT LIGHTS 

See 1st Vol. — Ancient Lights. 



See 1st Vol.- 



ANIMALS 

-Animals. 



APPEAL AND ERROR 

See 1st Vol. — Appeal; New Trial; Pleading 
and Practice; Prayers. 

See Herein — Costs; Criminal Law; Equity; 
New Eules of the Court of Appeals set 
out in full in 134 Md.; Pleading; Trial. 

III.— DECISIONS REVIEWABLE 

1. An order overruling a demurrer to an 
entire petition was a final decree from which 
a party had a right to appeal. — Pressler vs. 
Pressler, 134 Md. 243; 106 A. 686. 

2. An appeal lies from the refusal to grant 
a motion to strike out a judgment, but not 
from the denial of a motion for new trial. — 
Miller vs. State, 135 Md. 379; 109 A. 104. 

3. An order discharging receivers appointed 
in a suit to sell land for partition did not 
effect the rights of the parties so as to au- 
thorize an appeal. — Murphy vs. MacKey, 135 
Md. 611; 109 A. 326. 

IV.— EIGHT OF REVIEW, PERSONS 
ENTITLED, ESTOPPEL 

4. In suit to set aside deeds on the ground 
they were not the voluntary acts of the 
grantor, the son of the grantor, who was made 
a party defendant individually and as Ad- 
ministrator having a direct interest in the 
subject-matter and result of the suit, the 
grantor having died intestate, and who also 
filed a petition in his individual right and as 
administrator, in both capacities, under Code 
Pub. Civ. Laws, Art. 5, Sec. 26, had the right 
either as administrator or individually to 
appeal. — Hammersley vs. Bell, 134 Md. 172; 
106 A. 339. 

5. The Court of Appeals, in considering 
question of whether the evidence was suf- 
ficient to entitle . plaintiff to recover under 
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APPEAL AlTD EBBOR— Cont'd. 

count of declaration, cannot consider either 
the amount of the court's verdict or the 
weight of the testimony, but must confine its 
consideration to question of whether, assum- 
ing testimony to be true, it was sufficient in 
law to warrant any recovery at all under such 
count. — ^Penn Oil Co. vs. Triangle P. & G. Co., 
136 Md. 559; 111 A. 482. 

6. Plaintiffs can appeal from judgment for 
them, regarded by them as insufficient in 
amount. — Jenkins vs. Spedden, 136 Md. 637; 
111 A. 136. 

V.—PRESENTATION AND RESERVATION 
IN LOWER COURT OF GROUNDS OF 
REVIEW 

7. Bill of exceptions embracing a motion 
to strike out certain evidence and rulings on 
prayers is not in approved form, and only the 
rulings on prayers will be considered. — ^Mor- 
row vs. Arthur, 134 Md. 182; 106 A. 356. 

8. Refusal of re<][uested instructions cannot 
be reviewed where no exception was reserved 
to refusal. — ^Weinbeck vs. Dalims, 134 Md. 
464; 107 A. 12. 

9. If action of Circuit Court, in granting 
agricultural association license to make and 
permit betting, pool selling, and bookmaking 
on the resujt of horse races, prohibited by 
Declaration of Bights, Art. 8, because not a 
judicial act, the Circuit Court had no juris- 
diction to grant the license, and the Court of 
Appeals can entertain an appeal from its ac- 
tion, having jurisdiction to review the Circuit 
Court acting without jurisdiction either on 
appeal, writ of error, or of its own motion, 
even though the question of jurisdiction was 
not raised below, as Code, Art. 5, Sec. 9, does 
not apply to such question. — Close vs. South- 
em Md. Agr. Asso., 134 Md. 629; 108 A. 209. 

10. Bill of exception as to court's rulings 
in refusing defendant's requested prayer 
should not include an exception to the ruling 
of the court on the special exceptions to plain- 
tiff 's prayer, but such exception should be 
made the subject of a separate exception. — 
Fast vs. Austin, 135 Md. 1; 107 A. 540. 

11. Where no objection was made to a re- 
plevin bond in court below, an original motion 
to quash the bond will not be considered upon 
appeal, in view of Code Pub. Gen. Laws, Vol. 
1, Art. 5, Sec. 9, relating to necessity of 
raising questions in trial court. — ^Burrier vs. 
Cunningham Piano Co., 135 Md. 135; 108 A. 
492. 

12. Where the record does not contain the 
facts or evidence heard by the lower court 
there is a presumption in favor of the correct- 
ness of the court's finding thereon. — Wilson, 
In Re Martin, 135 Md. 195; 108 A. 797. 

13. On appeal, in the absence of the rule 
of the lower court from the record, it will be 
assumed that the lower court acted in accord- 
ance with its rule in permitting a deposition 
to be taken pending the trial. — ^Rasst vs. 
Morris, 135 Md. 243; 108 A. 787. 

14. Under Code Art. 5, Sec. 9 (Court of 
Appeals, Rule No. 4), no instruction shall be 
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deemed to be defective because of a question 
of law having been thereby submitted to the 
jury, unless it appears from the record that 
an objection thereto for such defect was taken 
at the trial. — ^Rasst vs. Morris, 135 Md. 243; 

108 A. 787. 

15. A question of misjoinder will not be 
reviewed in view of 3 Code, Art. 5, Sec. 9a, 
and Article 75, See. 91a, unless such point 
was distinctly raised below. — ^Rasst vs. Morris, 
135 Md. 243; 108 A. 787. 

16. Where evidence that property not in- 
volved in the action had been stolen from 
defendant warehouseman was^ received before 
objection was made, and, on inquiry being 
made regarding the object of the testimony, 
the court announced it would be admitted sub- 
ject to exception, but no motion was there- 
after made to exclude it, the question whether 
such evidence was admissible was not properly 
saved for review. — Leckie vs. Clemens, 135 
Md. 264; 108 A. 684. 

17. Where no exception is taken to a 
prayer or instruction offered, there can be no 
reversal of the judgment for error therein. — 
Zipus vs. United Rwys. & Elect. Co., 135 Md. 
297; 108 A. 884. 

18. Under Code, Vol. 3, Art. 5, Sec. 9a 
(Acts, 1914, C. 110), that a prayer referring 
in general terms to the pleadings was granted 
or refused is insufficient to show that the 
point or question of a variance between the 
pleadings and evidence was tried and decided 
below, as required by Section 9a, **and the 
question of variance shall not be considered as 
having been raised by any prayer or instruc- 
tion unless it shall state specifically the points 
wherein it is claimed such variance existed," 
so that the Court of Appeals is not at liberty 
to consider the variance, if conceded to exist, 
despite Article 75, Sec. 91a. — ^Fulton Buildins 
Co. vs. Stichel, 135 Md. 542; 109 A. 434. 

19. Where the record contains no bill of 
exceptions to rulings of the court upon prayers 
for instructions, such rulings cannot be re- 
viewed.^ — ^Harshman vs. Mercer, 135 Md. 595; 

109 A. 437. 

20. In the absence of anything to the con- 
trary, the trial court must be assumed to have 
been correct in treating decedent's estate as 
personalty. — ^Mack vs. Pairo, 136 Md. 179; 

110 A. 198. 

21. If no exception was reserved at the 
trial to a question as to the form of the 
verdict, such question is not properly before 
the Court of Appeals. — ^Wash. & R. Rwy. Co. 
vs. Sullivan, 136 Md. 202; 110 A. 478. 

22. In the absence of exception to grant 
of a prayer, the Court of Appeals is not called 
upon to review the trial court's ruling. — 
Jenkins vs. Spedden, 136 Md. 637; 111 A. 136. 

23. When there is an objection to the ad- 
missibility of evidence offered generally, the 
attention of the court is called to the plead- 
ings, and rulings thereon can be reviewed. — 
Jenkins vs. Sp^den, 136 Md. 637; 111 A. 136. 
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24. Action of court trying case without 
a jury in granting prayer that, if court should 
find that contracts had been revoked by the 
action of defendant in notifying plaintiffs 
that the contracts were terminated on enter- 
ing into new direct contracts with third 
parties, and that payment was made or tend- 
ered for sales made prior to cancellation, the 
plaintiff could not recover, was reviewable 
on appeal, though no special objection was 
made in lower court, since in granting such 
prayer court ruled as a matter of law that 
such action by defendant was sufficient to 
permit court to find that defendant had re- 
voked the contracts, and did not submit ques- 
tion to be found by the court as a jury. — 
Alexander vs. Capital Paint Co., 136 Md. 658; 
111 A. 140. 

XVI.— QUESTIONS BEVIEWABLE, PBE- 
SX7MPTI0NS AND HABMLESS EBBOB. 

23. In action by buyer of sulphuric acid 
against manufacturing seller for shortage in 
deliveries, exclusion of testimony of manager 
of third company which bought acid of seller 
as to whether he examined its plant to satisfy 
himself whether seller ^s contention that it 
could not deliver acid in full on its contracts 
because of repairs or breakdowns for which 
they were not responsible was correct, ques- 
tion being finally limited as to contract be- 
tween seller company and witness' company 

I held, under circumstances, not error to justify 
reversal. — ^Davison Cliem. Co. vs. Baugh Chem. 
Co., 134 Md. 24; 106 A. 269. 

24. Overruling of motion to exclude from 
the jury's consideration certain items set 
forth in plaintiff's bill of particulars and 
testified to by plaintiff as having been paid 
by him as stated in the first bill of excep- 
tion, held not error, where such exception was 
not argued and no point made on it in def end- 
ant 's appeal brief. — ^International M. Co. vs. 
Oldfield, 134 Md. 207; 106 A. 611. 

25. Excluding evidence later admitted is 
not reversible error. — ^Bracey vs. McOary, 134 
Md. 267; 106 A. 622. 

26. Any error in admitting eyidence that 
defendant's agent agreed to alterations of 
contract before agency was proved is not 
cause for reversal, where agency was later 
proved. — ^Bracey vs. McOary, 134 Md. 267; 
106 A. 622. 

27. Notation on defendant's prayers that 
they were to be granted in connection with 
plaintiff's first prayer was harmless, where 
plaintiff's prayer limited finding of jury to 
issues joined on certain pleas of the defend- 
ants, while defendant's prayers instructed 
jury to render verdict for defendants if they 
found the facts as stated therein. — Gosman 
Ale Co. vs. Keystone Co., 134 Md. 360; 106 
A. 747. 

28. Admission of evidence offered for pur- 
pose of showing meaning of words ** aver- 
age 16 ounce weight" in original contract 
was harmless, where alleged contract had 
been modified by changing the specification 
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in regard to weight, and there was no dispute 
but that goods furnished under contract as 
modified were satisfactory. — Gosman Ale Co. 
vs. Keystone Co., 134 Md. 360; 106 A. 747. 

29. The Court of Appeals will not reverse 
a judgment for defendant for erroneous rul- 
ings on evidence, where the plaintiff did not 
offer evidence sufficient to entitle him to 
recover.— Wegefarth vs. Wiessner, 134 Md. 
555; 107 A. 364. 

30. Appeal from an order of the Circuit 
Court granting an agricultural association 
a license to make and permit betting, pool 
selling, and bookmaking on the result of horse 
races on its groupds pursuant to Code (Vol. 
3), Art. 27, Sees. 218-221, held not open to 
dismissal as involving only a moot question 
after expiration of the time for which the 
license was issued. — Close vs. Southern Md. 
Agr. Assc, 134 Md. 629; 108 A. 209. 

31. In action for services in negotiating 
for financial aid in placing defendant's in- 
vention on market, admission of evidence that 
third party, assisting defendant, was not 
plaintiff's employe, if objectionable, was not 
prejudicial to defendant. — ^Fast vs. Austin, 135 
Md. 1; 107 A. 540. 

32. Where the trial court properly re- 
fused to grant the relief prayed by petitioner, 
its order will to that extent be affirmed, and* 
the motion to dismiss the petitioner's appeal 
will be overruled, without determining wheth- 
er petitioner had the right to appeal. — Safe 
Deposit & Tr. Co. vs. Baltimore City, 135 Md. 
54; 107 A. 581. 

33. Where it is apparent from the record 
that the jury in making up the verdict did 
not consider certain items of recovery aban- 
doned on trial, refusal to defendants of their 
prayer for instruction that there was no legal- 
ly sufficient evidence to justify any allowance 
for such items was harmless. — ^Md. Casualty 
Co. vs. E. Balto. Driv. Assn., 135 Md. 105; 
108 A. 517. 

34. Any error in admitting evidence held 
not cause of reversal where the facts sought 
to be proved were otherwise established. — 
Burrier vs. Cunningham Piano Co., 135 Md. 
135; 108 A. 492. 

35. Where defendant 's appeal in a replevin 
case present no reversible error, and plaintiff 
did not appeal, the judgment will be affirmed, 
although plaintiff was entitled to a judgment 
for return of the property, and not in the 
alternative for the property or its value. — 
Burrier vs. Cimningham Piano Co., 135 Md. 
135; lOft A. 492. 

36. It was harmless error to refuse to 
permit the asking of a question, where the 
witness had already in effect answered the 
same.— Dolph vs. Stubblefleld, 135 Md. 147; 
108 A. 488. 

37. Error of the court in overruling an ob- 
jection to a question was harmless, where the 
same evidence was admitted without objec- 
tion.— Murphy vs. Stubblefleld, 135 Md. 158; 
108 A. 523. 
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38. In action for malicious prosecution on 
charge of larceny, where it was admitted that 
plaintiff did not steal the property in ques- 
tion, permitting defendant's witness on cross- 
examination to testify that he knew, when 
testifying before the justice and grand jury, 
that plaintiff had not stolen the property 
could not have done the defendant any harm. 
— Sappington vs. Fairfax, 135 Md. 186; 108 
A. 575. 

39. To the trial court is left a great deal 
of discretion, which can be exercised for the 
protection of litigants by granting new trials, 
and that discretion must be clearly abused to 
justify the interference of the Court of Ap- 
peals. — Leland vs. Empire Eng. Co., 135 Md. 
208; 108 A. 570. 

40. In an action for personal injuries, 
where expert testified that in erecting posts 
on stringers in the construction of piers he 
always tried to use larger nails than those 
used by defendant, but refused to testify as 
to whether or "not the method of securing the 
posts used by defendant was the approved 
method, plaintiff was not injured by ruling 
of the court striking out the opinion of the 
expert, and stating that his answer was only 
that there were different and various methods 
of securing such posts. — Leland vs. Empire 
Eng. Co., 135 Md. 208; 108 A. 570. 

41. Complaiiit cannot be. made of the over- 
ruling of an objection to a question, where the 
answer to the question is not in the record. — 
Basst vs. Morris, 135 Md. 243; 108 A. 787. 

42. Excluding a letter from evidence was 
harmless where the letter was subsequently 
introduced in evidence and read to the jury. — 
Basst vs. Morris^ 135 Md. 243; 108 A. 787. 

43. It was harmless error to refuse to 
strike certain evidence where the witnes had 
previously testified as to the same matter 
without objection. — ^Basst vs. Morris, 135 Md. 
243; 108 A. 787. 

44. In an action for balance due on a con- 
tract to install plumbing and heating app'a- 
ratus, improper admission of testimony as to 
whether or not certain cut-off valves were 
included in the written contract held not re- 
versible error; certain health laws referred to 
by the contract and requiring such valves hav- 
ing been in evidence, while the witness testi- 
fied without objection that the plumbing was 
done in accordance with the rules of the 
health department. — ^Bobinson Con. Co. vs. 
Barry, 135 Md. 275; 108 A. 688. 

45. In action against a warehouseman for 
loss of goods stored with it, any error in 
overruling objections to testimony regarding 
the condition of the warehouse on other dates 
is not cause for reversal, where the witness 
merely indicated that he was not familiar 
with the conditions. — Leckle vs. Clemens, 135 
Md. 264; 108 A. 684. 

46. Any error in an instruction giving a 
jury discretionary power to award interest in 
an action against a warehouseman is not cause 
for reversal where no interest was included 
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in the verdict. — Leckie vs. Clemens^ 135 Md. 
264; 108 A. 684. 

47. Plaintiff cannot be heard to complain 
on appeal because the case was submitted to 
the jury under circumstances more favorable 
to himself than warranted. — ^Zipus vs. United 
Bwys. & Elect. Co., 135 Md. 297; 108 A. 884. 

48. In personal injury action against a 
street railroad company, a hospital record 
not made by the witness, who could not tell 
by whom it was made, he having found it 
among other records, is not admissible without 
further showing, and its exclusion could not 
have injured plaintiff where the evidence 
therein was admitted, without objection, in 
better form by the oral testimony of a phy- 
sician. — Zipus vs. United Bwys. & Elect Co., 
135 Md. 297; 108 A. 884. 

49. Eefusal to permit witness to answer 
whether injured child had use of her hand 
now, if error, was harmless, where evidence 
thereon was given subsequently by another 
witness without objection. — Zipus vs. United 
Bwys. & Elect. Co., 135 Md. 297; 108 A. 884. 

50. Appellate Court, in passing on action 
of trial court in directing verdict for de- 
fendant, must assume the truth of the facts 
shown by plaintiff ^s testimony. — Carr vs. 
United Bwys. & Elect. Co., 135 Md. 307; 108 
A. 872. 

51. Where offered evidence had been cov- 
ered by plaintiff's testimony, he was not in- 
jured by rejection of offer. — Carlin vs. Biddi- 
son, 135 Md. 458; 109 A. 316. 

52. In suit for alleged breach of contract 
to deliver to plaintiff 100,000 feet second 
hand lumber that plaintiff on cross-examina- 
tion after he had stated why defendant 
wanted to sell the lumber in certain build- 
ings was required to answer question if he 
did not know that defendant proposed to 
utilize all material in the buildings that he 
could, held without injury to plaintiff, since 
to the extent that it showed that plaintiff 
did not purchase all the lumber it was in 
accord with plaintiff's other testimony. — 
Carlin v. Biddison, 135 Md. 458; 109 A. 316. 

53. In suit for alleged breach of contract 
to deliver 100,000 feet of second hand lumber, 
defense being that defendant did not sell a 
definite quantity or agree to tear down the 
buildings, while an advertisement in which 
lumber was offered for sale war irrelevant 
and inadmissible, plaintiff who testified that 
defendant had been trying to sell was not 
injured by admission.— Carlin vs. Biddison, 
135 Md. 458; 109 A. 316. 

54. In an action against a street car com- 
pany and a publisher of periodicals for the 
death of a truck driver, the wheel of whose 
truck ran upon a bundle of periodicals thrown 
from the car, plaintiff cannot complain of the 

.dismissal of the action as against the pub- 
lisher of the periodicals, where the only real 
issue in the case was as to whether or not 
deceased was guilty of contributory negli- 
gence; verdict being in favor of defendant 
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street car company. — ^Kaufttian Beef Co. vs. 
United Bwys. Co., 135 Md. 524; 109 A. 191. 

55. A refusal to strike certain testimony 
was not prejudicial error where all of the 
main facts sought to be brought into evidence 
by such testimony were in the case from other 
sources- to which no valid objection could 
have been made. — Sharp vs. State, 135 Md. 
551; 109 A. 454. 

56. The overruling of demurrers to several 
counts of the declaration which were ruled out 
at close of case because of insufficient evi- 
dence, was harmless error. — ^Harshman vs. 
Mercer, 135 Md. 595; 109 A. 437. 

57. Error in admitting plaintiff's hospital 
record, is harmless, where all the facts shown 
thereby, material to the issues, were shown by 
other competent evidence. — Helm vs. Boberts^ 
135 Md. 600; 109 A. 329. 

58. In an action for breach of contract 
permitting plaintiff's witness to be asked a 
question which assumed loss by plaintiff was 
not reversible, where the fact of loss was 
subsequently proved. — ^Martin Fertilizer Co. 
vs. Thomas & Co., 135 Md. 633; 109 A. 458. 

59. In an action for breach of contract, 
an exception to a question, asked plaintiff's 
witness, whether he knew the kind of ferti- 
lizer that would have occasioned the' least 
damage to defendant, to which the answer 
was. Yes, was not prejudicial. — ^Martin Ferti- 
lizer Co. vs. Thomas & Co., 135 Md. 633; 109 
A. 458. 

60. Exclusion of evidence is not prejudi- 
cial, where the fact was proved by at least 
one other witness, and was not controverted. 
— Martin Fertilizer Co. vs. Thomas & Co., 135 
Md. 633; 109 A. 458. 

61. In an action for breach of contract, 
error in plaintiff's prayer stating the market 
price was not prejudicial, where the price 
stated was the lowest price shown 15y plain- 
tiff's testimony, and was uncontradicted by 
defendant's testimony, though he had wit- 
nesses in court competent to contradict it. — 
Martin Fertilizer Co. vs. Thomas & Co., 135 
Md. 633; 109 A. 458. 

62. No complaint can be made of the ad- 
mission of evidence, where witness had al- 
ready been permitted without objection to 
state the facts complained of. — McAdoo vs. 
Hanway, 135 Md. 656; 109 A. 446. 

63. The answer of a witness, ''For pro- 
tection, to keep the train from cutting the 
hose if a train came along," to a question, 
*'What was the necessity of sending men up 
and down the track except that you were 
going to stretch a hose across the track?" 
could not have harmed the defendant, in an 
action against a railroad for damages for 
running a train over a fire hose and prevent- 
ing the extinguishment of a fire. — McAdoo vs. 
Hanway, 135 Md. 656; 109 A. 446. 

64. In an action against a railroad for 
damages for running a train over a fire hose, 
preventing the extinguishment of a fire, the 
answer, ' ' it was the heat that set the building 
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on fire," to the question, ''how was the heat 
in the vicinity of Mr. H's store?" was im- 
material and could not have benefitted the 
defendant, and striking it out was harmless. 
—McAdoo vs. Hanway, 135 Md. 656; 109 A. 
446. 

65. Where witness replied "He did not 
see us putting the hose across the track at 
the time he told me " to the question, ' ' Would 
there be any reason for Mr. P. telling you that 
he had notified the railroad, except that he 
saw you were about to put a hose across the 
track, and of sending a man each way to stop 
the train?" such answer could not have 
harmed the railroad, of which Mr. P. was the 
station agent, in an action for damages for 
running a train over a fire hose and prevent- 
ing the extinguishment of a fire. — ^McAdoo 
vs. Hanway, 135 Md. 656; 109 A. 446. 

66. Error in directing a verdict for de- 
fendant for lack of evidence of negligence 
on defendant's part is not ground for re- 
versal if defendant was entitled to have the 
case withdrawn from the jury on the ground 
of contributory negligence. — ^Duress vs. M. & 
C. C. of Balto., 136 Md. 56; 110 A. 98. 

67. Where, on defendant's motion, plain- 
tiff's writ of summons and the return of the 
Sheriff were quashed, the proper form of 
judgment would have been simply "writ 
quashed;" but judgment for defendant for 
costs,- as shown by the record. wiS not be 
reversed, as the error was m2|,nifestly clerical 
and trivial. — ^Minch & Eisenbrey Co. vs. Cram, 
136 Md. 122; 110 A. 204. 

68» In a suit in equity th^ failure to strike 
exhibits, incompetent because not originals, 
or not properly proved, is not reversible error, 
where the exhibits were either unimportant 
or related only to conditions proved by other 
evidence. — Peter vs. Peter, 136 Md. 157; 110 
A. 211. 

69. In the trial by the court of an action 
for commission for the purchase of corporate 
stock, where the parties contradicted each 
other as to agreement for commission, the ad- 
mission of hearsay evidence corroborating 
plaintiff, which implied a belief by the judge 
that it was competent, was prejudicial to de- 
fendant. — Conservation Co. vs. Stimpson, 136 
Md. 314; 110 A. 495. 

70. The admision of declarations of a corp- 
oration official to show his authority was 
harmless where that authority was shown by 
other parts of the record. — Conservation Co. 
vs. Stimpson, 136 Md. 314; 110 A. 495. 

71. In an action by a nondeclarant alien 
to recover from an attorney sums paid to 
secure release from draft, the admission of 
the alien's testimony as to the classification 
was harmless, where the attorney himself 
introduced postal cards giving notice of classi- 
fication. — ^Hettleman vs. Frank, 136 Md. 351; 
110 A. 715. 

72. Striking of testimony held harmless, 
where the witness subsequently testified to 
the same effect. — ^Hettleman vs. Frank, 136 
Md. 351; 110 A. 715. 
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73. The erroneous sustaining of aii ob- 
jection to a question was harmless, where the 
substance of the matter was embraced in an- 
other question to which objection was over- 
ruled. — Stewart & Co. vs. Howell, 136 Md. 
423; 110 A. 899. 

74. A question, though improper as lead- 
ing, was harmless where it practically re- 
peated what the witness had just previously 
said. — Stewart & Co. vs. HoweU, 136 Md. 423; 

110 A. 899. 

75. In an action against a railroad for 
death in a crossing collision of one riding on 
a motor truck, rejection of defendant rail- 
road's 8th prayer on the theory that the neg- 
ligence of the gateman was the sole cause of 
the accident, etc., held harmless to defendant; 
the same proposition having been presented 
in its 9th granted prayer. — ^McAdoo vs. State, 
136 Md. 452; 111 A. 476. 

76. The admission of testimony, not tech- 
nically proper in the form in which it was 
offered, was harmless, where it was not ap- 
parent that any material injury resulted to 
appellant from its admission. — ^Penn Oil Co. 
vs. Triangle P. ft C. Co., 136 Md. 569; 111 A. 
482. 

77. In an action for failure to deliver 
tomatoes sold by defendant packing company, 
ruling of the Trial Court permitting the 
person in charge of the plaintiff's canned 
goods department to testify to the price at 
which he bought tomatoes to take the place of 
hose not delivered by defendant held not such 
error as to cause reversal on plaintiff's com- 
plaint. — Jenkins ^rs. Spedden, 136 Md. 637; 

111 A. 136. 

78. Failure to file replication to or to join 
issue on a plea is not a ground of error, when 
the objection is raised for the first time in 
the Appellate Court. — Jenkins vs. Spedden, 
136 Md. 637; 111 A. 136. 

79. Where in trial by the court it assumes 
the existence of facts in rulings on the pray- 
ers, it will be presumed on appeal that there 
was legally sufficient evidence to establish 
such facts. — ^Alexander vs. Capital Paint Co., 
136 Md. 658; 111 A. 140. 

XVII.--JnDaMENT OF COUET OF 
APPEALS 

80. Where the substantial merits of a case 
will not be determined either by affirming or 
reversing an order appealed from, the Court 
of Appeals may, under Section 38 of Article 5 
of the Code, remand the cause for further 
proceedings, without any affirmance or revers- 
al. — ^Baltimore Lodge vs. Grand Lodge, etc., 
Mass., 134 Md. 355; 106 A. 692. 

ARBITRATION AND AWARD 

See 1st Vol. — Arbitration and Award. 

ARCHITECTS 

See 1st Vol. — Architects. 

ARREST 

See 1st Vol. — Arrest. 



ASSUMPSIT, ACTION OF 

ASSAULT AND BATTERY 

See 1st Vol. — Assault and Battery. 

ASSAULT AND FALSE 
IMPRISONMENT 

See 1st Vol. — ^Assault and False Imprisojiment. 

ASSESSMENTS 

See 1st Vol. — Assessments. 
See Herein — Dedication; Eminent Domain^ 
Municipality; Taxation. 

ASSIGNMENT FOR BENEFIT OF 
CREDITORS 

See 1st Vol. — Assignment For Benefit of 
Creditors. 

n.— CONSTBTJCTION AlTD OPEBATION 
IN GENEBAL 

1. A creditor who signed an agreement, 
selecting trustees and agreeing to their com- 
pletion of the debtor's contract, cannot claim 
ignorance of the contents of the agreement, 
or reliance on representation that it merely 
provided against bankruptcy proceedings, 
especially where the trustees and the other 
creditors had acted on the faith of his signa- 
ture. — ^Boyle vs. Blder, 136 Md. 286; 110 A. 
524. 

2. A creditor cannot avoid the effect of a 
trust agreement for the completion of the 
debtor's contract by trustees on the ground 
that a creditor who signed subsequently ex- 
pressly reserved his preference rights to cer- 
tain funds of the debtor, especially where the 
former creditor had a similar preference right 
which he enforced, though he did not express- 
ly reserve it. — Boyle vs. Blder, 136 Md. 286; 
110 A. 524. 

3. Where the creditors of a contractor all 
signed an agreement whereby trustees, who 
were ofl&cers of creditor corporations were to 
complete the contracts for the purpose of rea- 
lizing for the creditors the profits which might 
accrue therefrom, it was clearly intended by 
the parties that the trustees should not be 
personally liable for further supplies furn- 
ished by other creditors for completion of the 
contract, though no express provision ex- 
empted them from personal liability. — ^Boyle 
vs. Blder, 136 Md. 286; 110 A. 524. 

ASSIGNMENTS 

See 1st Vol. — ^Assignments. 

ASSUMPSIT, ACTION OF 

See 1st Vol. — Assumpsit; Common Counts. 
See Herein — Money Lent; Money BeCeived; 
Pleading; "Work and Labor. 
1. A carrier signing three bills-of -lading, 
made out by shipper, but receiving only two 
carloads^ and forced to re-imburse a party ad- 
vancing money on third bill-of -lading, may re- 
cover amount" so paid from shipper, upon the 
common counts for money alleged to have 
been paid by the plaintiff for the defendant 
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at its request. — ^P,, B. ft W. B. B. Co., vs. 
Boberts, 134 Md. 398; 106 A. 615. 

2. If one is compelled to pay the debt of 
another, and does pay it, the law implies a 
promise on the part of him for whom the 
money was paid to repay it, and for such re- 
payment an action will lie in assumpsit. — 
P., B. & W. B. B. Co. vs. Boberts, 134 Md. 
398; 106 A. 615. 

3. Where plaintiffs had fully performed 
the service required of them under oral con- 
tracts, on refusal of compensation they were 
entitled to sue under the common counts, and 
the measure of their damages would be the 
compensation stipulated in the contracts. — 
Alexander vs. Capital Paint Co., 136 Md. 658; 
111 A. 140. 

ATTACHMENT 

See 1st Vol. — ^Attachment. 

I.— NATUBE AND GBOUNDS 

1. The failure of one to carry out a 
promise to use money for a certain purpose 
when borrowing it would not amount to 
fraudulently contracting a debt, justifying 
attachment, unless the borrower intended at 
the time he made the promise not to keep it. 
— ^Turner vs. Spencer, 136 Md. 593; 111 A. 109. 

Vn.— QUASmNG, OB ABANDONMENT 

2. On motion to quash attachment, evi- 
dence produced by plaintiff, held insufficient 
to meet the burden on him to sustain his 
jurisdictional allegation that his debt was 
fraudulently contracted. — ^Turner vs. Spencer, 
136 Md. 593; 111 A. 109. 

ATTORNEY AND CLIENT 

See 1st Vol. — ^Attorney-at-Law. 

n.— BETAINEB AND AUTHOBITY 

1. The employment of an attorney to pre- 
pare the contract of sale or to attend to its 
fulfillment did not in itself invest the attorney 
with real or implied authority to modify the 
agreement as to any of its terms. — ^Abrams 
vs. Eckenrode, 136 Md. 244; 110 A. 468. 

2. An attorney for the mortgagee, though 
appointed trustee, has no authority by reason 
of his appointment and ofl&ce as attorney to 
assign a mortgage. — Shirk vs. Cornell, 136 
Md. 390; 111 A. 217. 

m.— DUTIES AND LIABILITIES OF 
ATTOBNEY TO CLIENT 

3. Where a non-declarant alien, who had 
been transferred from deferred classification, 
paid defendant attorney $200 to obtain de- 
ferred classification, and a receipt for $100 
declared that the amount specified was to be 
applied for expenses and costs, and if a re- 
lease was not obtained it should be returned, 
held that, where there was no evidence of any 
court costs or expenses, and there was evi- 
dence that the reclassification was due to 
the alien's own efforts, the question as to the 
amount the alien was entitled to recover was 
for the jury. — ^Hettleman vs. Frank, 136 Md. 
361; 110 A. 715. 



BASTABDS 

4. Transactions between an attorney and 
client will be most jealously scrutinized, and, 
while not prohibited, the attorney when such 
a transaction is brought into question has the 
burden of showing that the transaction was 
fair in all respects and that no undue means 
were employed to obtain the client's consent. 
--McLean vs. Maloy, 136 Md. 467; 111 A. 91. 

5. Where clients, with full knowledge that 
their attorney was interested in a corporation 
to be formed, conveyed property to it and 
thereafter ratified the transaction by further 
conveyances, held that, although the agree- 
ment drawn up by the attorney did not fully 
protect the clients' rights, yet, as they were 
fully protected on later negotiations, the 
clients having made further conveyances and 
requested the corporation to act in their be- 
half, are estopped from thereafter attac^king 
the transaction and seeking to compel the 
attorney to account for profits. — McLean vs. 
Maloy, 136 Md. 467; 111 A. 91. 

6. Transaction whereby an attorney, by 
reason of his subscription to stock of corpo- 
ration to be formed, acquired an interest in 
property of his client sold the corporation, 
held entirely fair, notwithstanding the agree- 
ment as drawn may in some respects have 
failed to protect the client's rights; it ap- 
pearing that such rights were subsequently 
protected. — ^McLean vs. Maloy, 136 Md. 467; 
111 A. 91. 

AUDITORS 

See 1st Vol. — ^Auditors. 

AUTOMOBIU:s 

See 1st Vol. — Automobiles. 
See Herein — ^Negligence. 

BAIL 

See 1st Vol. — Becognizance. 

BAILMENT 

See 1st Vol. — Bailment. 
See Herein — ^Warehouseman. 

BANKRUPTCY 

See Ist Vol. — ^Bankruptcy. 

BANKS AND BANKING 

See 1st Vol. — Banks and Banking. 

BASTARDS 

See 1st Vol. — Bastardy; Criminal Law. 
See Herein — Criminal Law; Death. 

m.— PBOCEEDINaS UNDEB BASTARDY 
LAWS. 

1. In a bastardy case, evidence that prose- 
cutrix had illicit relations with other men is 
admissible, but it must be confined to a period 
when in the course of nature the child might 
have been the fruit of the intercourse. — 
Baehr vs. State, 136 Md. 128; 110 A. 103. 

2. In a bastardy case, evidence of decla- 
ration of a third person that he had connec- 
tion with prosecutrix was properly excluded. 
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and the traverser cannot complain, particular- 
ly where the hearing was before the court, 
and he testified to prosecutrix's admission of 
the fact of intercourse, and her mother testi- 
fied that the traverser said he would not 
marry prosecutrix because of her intimacy 
with other men. — ^Baehr vs. State, 136 Md. 
128; 110 A. 103. 

3. In a bastardy case, evidence of prose- 
cutrix's illicit relations with other men must 
be established by competent evidence, and 
hearsay declarations or admissions by third 
persons are inadmissible. — ^Baehr vs. State, 
136 Md. 128; 110 A. 103. 

4. A prosecution for bastardy being a 
criminal proceeding controlled by the pro- 
visions of the Constitution as to trial of 
criminal causes, the court cannot perempt- 
orily instruct as to matters of law or matters 
of fact. — ^Leister vs. State, 136 Md. 518; 
111 A. 78. 

IV.-~PROPERTY AND INHERITANCE 

5. Under Code Pub. Gen. Laws, Art. 46, 
Sec. 29, the subsequent intermarriage of the 
parents, and acknowledgment by the father 
of a child born out of wedlock as his child, 
makes such child legitimate, and capable in 
law to inherit, as if born in wedlock. — ^Dil- 
worth vs. DUworth, 134 Md. 589; 108 A. 165. 

BENEFICIAL ASSOCIATIONS 

See 1st Vol. — ^Beneficial and Mutual Associ- 
ations. 
See Herein — Insurance. 

1. A member of a fraternal organization 
who was expelled from the order without such 
a fair trial as the rules of the order provided 

. for, or as justice would require, and without 
acquiescing in what was done, and who has 
exhausted the remedies provided for by the 
rules of the order, is entitled to have a Court 
of Equity interfere to protect his rights. — 
Universal Lodge vs. Valentine, 134 Md. 505; 

.107 A. 531. 

2. Under a grand lodge constitution pro- 
viding that all decisions rendered by the 
international president and the general execu- 
tive board should be complied with in full by 
all parties concerned, in order to entitle them 
to enter an appeal to a convention or through 
the referendum to a membership, the presi- 
dent and the general executive board could 
not require, as a precedent to appeal, that a 
subordinate lodge, seeking an appeal through 
referendum to the membership, secure the 
indorsement of 40 subordinate lodges although 
it was necessary to secure such indorsements 
when submitting to the membership amend- 
ments to the contitution. — ^Baltimore Lodge 
vs. Grand Lodge, 134 Md. 355; 106 A. 692. 

3. A subordinate lodge of a beneficiary 
association cannot, in the absence of fraud, 
resort to the courts for relief, when there is a 
rule in force which requires it to exhaust the 
remedies furnished by the association. — Bal- 
timore Lodge vs. Grand Lodge, 134 Md. 355; 
106 A. 692. 



BILLS AND NOTB8 

4. A suspended subordinate lodge was not 
entitled to appeal by referendum i;o the mem- 
bership from a decision of the general execu- 
tive board and the international president of 
the organization, unless it complied with an 
order of the president and general executive 
board directing that its supplies, papers, and 
property be turned over to the grand lodge, 
where the constitution of the grand lodge 
provided that all decisions rendered by tne 
international president and the general exe- 
cutive board should be complied with in full 
by the parties concerned in order to entitle 
them to enter an appeal to the membership. — 
Baltimore Lodge vs. Grand Lodge, 134 Md. 
355; 106 A. 692. 

5. Where a member of a fraternal order 
who had appealed to the Grand Lodge from 
an order suspending him was expelled by the 
body on grounds additional to those on which 
the. suspension was based, which had not been 
formally presented as charges as required by 
the rules, and after a hearing of which the 
member was given no notice, though he 
learned of it the morning of the hearing, he 
was not given a fair hearing- and the expul- 
sion will be set aside. — ^Universal Lodge v^. 
Valentine, 134 Md. 505; 107 A. 531. 

6. Where members of a lodge of Free and 
Accepted Masons had no notice that charges 
would be preferred against them, and no 
opportunity was accorded them to appear and 
defend the charges, the Association will be 
enjoined from suspending them; it not ap- 
pearing that any appeal from the action of 
the association in defending them was pro- 
vided by the Constitution and By-Laws of the 
Association, or any further remedy or reme- 
dies furnished by it for the alleged wrong. 

Evans vs. Brown, 134 Md. 519; 107 A. 535. 

7. In suit by one colored Masonic organi- 
zation to enjoin another from using the name 
of '* Mason '* or ''Free Mason, '* on ground 
that plaintiff was the only authorized Masonic 
organization of colored men in the state, evi- 
dence held insufficient to prove plaintiff 's 
exclusive right to the use of such name. — 
Grand Ledge F. & A. Masons vs.* Green, 136 
Md. 582; 110 A. 851. 

BIGAMY 

See Ist Vol. — Bigamy. 

BILL OF LADING 

See 1st Vol.— Bill of Lading. 
See Herein — Cai'riers. 

BILLS AND NOTES 

See 1st Vol.— Bills and Notes. 
See Herein — Guaranty. 

I.— REQXnSITES AND VALIDITY. 

1. Where a bank agreed that it would not 
discount notes, or renewal thereof, unless in- 
dorsed by a certain other person, it was no 
defense that notes alleged to have been con- 
ditionally delivered were accepted and re- 
newed by bank for several succeeding periods 
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without additional indorsement being pro- 
cured, where indorser was unaware until after 
last of notes was given that bank had not 
complied with such condition. — Jenkins vs. 
First Nat'l Bk. of Baltc, 134 Md. 85; 106 
A. 174. 

2. If bank agreed with indorser on a note 
that it would not accept and discount note 
until it had secured indorsement of another 
person, it cannot excuse its failure to fulfill 
that condition on ground that indorser could 
not reasonably have expected its performance, 
or that his own direct liability on his indorse- 
ment would not have been affected. — Jenkins 
vs. First Nat'l Bk. of Balto., 134 Md. 85; 
106 A. 174. 

3. Where a note is delivered by an in- 
dorser under an agreement that it is not to 
become binding until indorsed by another 
person, failure to obtain such additional sig- 
nature precludes a recovery as between the 
original parties and transferees who have 
notice. — Jenkins vs. First Nat'l Bk. of Balto., 
134 Md. 85; 106 A. 174. 

4. A seal on a note when considered as a 
specialty imports a consideration, and in the 
absence of all proof on the part of the maker 
or his personal representative of a want of 
consideration, would on such defense, entitle 
the pavee or obligee to verdict. — Dever vs. 
Silver, 135 Md. 353; 109 A. 67. 

m.— MODIFICATION, RENEWAL AND 
BECISSION 

5. Notes given after maturity of other 
notes, which were paid by check drawn 
against proceeds of the new notes, by which 
a loan was to be carried through another dis- 
count period, were ** renewals'* within an 
agreement whereby payee agreed with an in- 
dorser on old notes that it would not accept 
and discount such old notes or renewals there- 
of until it had secured an indorsement by a 
certain other person. — Jenkins vs. First Nat'l 
Bk. of Balto., 134 Md. 85; 106 A. 174. 

IV.— NEGOTIABILITY AND TRANSFER 

6. In view of negotiable instruments Act, 
Sec. 27, a note made payable to the order of 
the maker is negotiable where endorsed by the 
maker. — ^Dolph vs. Stubblefleld, 135 Md. 147; 
108 A. 488. 

V.T-RIGHTS AND LIABILITIES ON 
INDORSEMENT AND* TRANSFER 

7. One who purchased notes before ma- 
turity in good faith and for value without 
notice of an infirmity or defect in the title of 
the seller is entitled to recover from the 
maker the face of the note in view of Code 
Pub. Civ. Laws, Art. 13, Sec. 71. — ^Dolph vs. 
Stubblefleld, 135 Md. 147; 108 A. 488. 

Vm.— ACTIONS, PROOF AND DEFENSES 

8. Where defendant denies that the signa- 
ture on the note sued on is his, the burden is 
upon the plaintiff to prove defendant's signa- 
ture. — ^Engel vs. Schloss, 134 Md. 72; 106 A. 
169. 



BROKERS 

9.. In suit on note under Speedy Judgment 
Act, Sec. 3i2, et seq., defendant's affidavit 
to his plea, stating he knows the signature 
appearing on the note filed with the Declara- 
tion was not written by him or by his au- 
thority, and that the note was not signed 
by him or by his authority, is a sufficient 
denial to admit the defense of forgery. — 
Engel vs. Schloss, 134 Md. 72; 106 A. 169. 

10. Under Speedy Judgment Act, Sec. 312 
et seq., defendant, in action on his note, may 
deny in the affidavit to the plea the genuine- 
ness of the signature to the note, and, if this 
is done, the signature will be put in issue. — 
Engel vs. Schloss, 134 Md. 72; 106 A. 169. 

11. The defense is not available against a 
bona fide purchaser for value that the only 
or material part of the consideration of a note 
was the payee's agreement not to contest his 
wife's divorce suit. — ^Engel vs. Schloss, 134 
Md. 72; 106 A. 169. 

12. Evidence held to warrant instruction 
as to illegality of note based on the conside- 
ration that payee agreed not to contest his 
wife's divorce suit. — Engel vs. Schloss, 134 
Md. 72; 106 A. 169. 

13. In action on promissory notes, de- 
fendant maker has the burden of showing 
want of consideration. — Teschner vs. Falken- 
walde, 135 Md. 114; 108 A. 467. 

14. In an action on a note, defendant's 
plea of non est factum imposed on plaintiff 
the burden to prove the signing, sealing, and 
delivery of- the note to which the plea was 
interposed; such three facts constituting the 
affirmative of the issue. — Dever vs. Silver, 135 
Md. 355; 109 A. 67. 

15. Under the Negotiable Instruments Act 
the burden of proof is on defendant maker 
or his personal representative to show there 
was a failure or want of consideration for 
the note in suit. — ^Dever vs. Silver, 135 Md. 
355; 109 A. 67. 

16. The payee's possession and production 
of a note in the absence of testimony to the 
contrary, was prima facie evidence of deliv- 
ery. — ^Dever vs. Silver, 135 Md. 355; 109 A. 67. 

17. In an action against a daughter as her 
father's executrix on his note, wherein de- 
fendant executrix pleaded non est factum, 
whether the note was signed, sealed, and de- 
livered, held for the jury under the evidence. 
—Dever vs. Silver, 135 Md. 355; 109 A. 67. 

BILL OF PARTICULARS 

See Ist Vol. — Bill of Particulars; Summary 

Judgment Acts. 
See Herein — Pleading. 

BREACH OF PROMISE 
TO MARRY 

See 1st Vol. — ^Breach of Promise To Marry. 

BROKERS 

See Ist Vol. — Brokers* Commissions. 
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IV.— COMPENSATION AND SUFFICIENCY 
OF SERVICES 

1. An agreement by which defendant, a 
private banking corporation was to use its 
facilities in selling stock of plaintiff manu- 
facturing corporation, for which service de- 
fendant was to receive a stated compensation, 
and plaintiff was to purchase certain patent 
rights and to amend its charters so as to in- 
crease the capital stock, is sufficiently definite 
and certain in its term so as to amount to a 
legally binding contract. — ^Middendorf W. & 
Co. vs. MUbum Co., 134 Md. 385; 107 A. 7. 

In an action for commissions for services 
rendered in effecting purchase of land, evi- 
dence held insufficient to show that the 
broker, who alleged that he was employed to 
do preliminary work, etc., conferred with var- 
ious people including the owners, performed 
the services which he undertook to perform, 
and hence no recovery could be allowed. — 
Bethlehem Steel Co. vs. Domberg, 135 Md. 
121; 108 A. 474. 

3. To entitle a broker to commissions, it 
is not required that the actual contract shall 
be made or the purchase consummated by 
him, although the actual transaction is con- 
summated through the principal, and the 
broker is entitled to compensation where he 
has performed all that he undertook to do. — 
Bethlehem Steel Co. vs. Domberg, 135 Md. 
121; 108 A. 474. 

4. Where landowners entered into a writ; 
ten agreement providing that, if desirous of 
selling their farm, they would list it with 
plaintiff broker, and inform him of the terms 
agreeable to them, etc., broker's declaration, 
seeking recovery of commissions, which, after 
referring to the agreement, alleged that he 
was to have the exclusive sale of the farm, 
and that while he was in the employment of 
the owners he produced a purchaser ready, 
able, and willing to buy, but that the owners 
refused to contract, is sufficient to state a 
cause of action, though not formerly alleging 
any listing. — Harshman vs. Mercer, 135 Md. 
595; 109 A. 437. 

5. Code, Vol. 4, Art. 23, Sec. 186a, pro- 
hibiting sale of stock of insurance companies 
without compliance with the terms thereof, 
including procuring a license, does not relieve 
an insurance company from liability for a 
commission on the purchase of stock in an- 
other insurance company. — Conservation Co. 
vs. Stimpson, 136 Md. 314; 110 A. 495. 

BUILDINGS 

See l8t VoL — ^Buildings; Building Contracts. 

BUILDING AND LOAN 
ASSOCIATIONS 

See 1st Vol. — ^Building and Loan Associations. 

BUILDING RESTRICTIONS 

See 1st Vol. — ^Building Restrictions. 
See Herein — Deeds. 



CABBIEBS 



BURGLARY 



See 1st Vol. — ^Burglary; Criminal Law. 
See Herein — Criminal Law. 

1. In prosecution for breaking a dwelling 
house in the daytime with intent to commit a 
felony therein, in violation of Code, Vol. 3, 
Art. 27, Sec. 33, the state was not confined in 
its proof to the hour of six in the morning, 
named as the time of the breaking, but could 
have proved it was at any other hour in the 
daytime, as six o'clock in the evening of the 
particular day. — Bowser vs. State, 136 Md. 
342; 110 A. 854. 

2. To constitute burglary at common law, 
the breaking must have been in nighttime. — 
Bowser vs. State, 136 Md. 342; 110 A. 864. 

3. Indictment for breaking dwelling house 
in daytime with intent to commit a felony 
therein, in violation of Code, Vol. 3, Art. 27, 
Sec. 33, was not defective, because not alleg- 
ing defendant feloniously and burglariously- 
broke and entered, etc. Such an allegation 
would have been a defect in itself, since the 
crime is not felony, or burglary, though the 
section is under such sub-division in the Code. 
—Bowser vs. State, 136 Md. 342; 110 A. 854. 

CANCELLATION OF 
INSTRUMENTS 

See 1st Vol. — Equity. 

See Herein — Kef ormation and Cancellation of 
Instruments. 

CARRIERS 

See 1st Vol. — Carriers of Goods; Negligence, 

Par. 27. 
See Herein — Railroads; Street Railways. 

n.— CABBIAGE OF GOODS 

1. If a shipper delivers his property to a 
carrier without special instructions as to its 
ownership, the consignee becomes immediately 
entitled to the property and may lawfully 
demand the same. — ^Himmel vs. Merchants T. 
ft S. Co., 134 Md. 38; 106 A. 157. 

2. Consignee of freight transported by 
railroad, with duty to unload freight, is re- 
quired to unload it within a reasonable time, 
and on his failure to so do the railroad is 
entitled to a reasonable compensation for the 
use of the cars, whether they belong to such 
railroad or to another company. — Penn Oil Oo. 
vs. Triangle P. ft G. Co., 136 Md. 559; 111 A. 
482. 

IV.— CARRIAGE OF PASSEKGEBS; CON- 
TBIBUTOBT NEGLIGENCE; EFFECTS; 
EJECTION; FABES; PEBSONAI. IN- 
JURIES; RELATION; SLEEPINO 
CARS; TRANSPORTATION 

3. Carrier which contracts as principal to 
carry passenger to a destination over its own 
line and a connecting line is liable for in- 
juries sustained by reason of torts or negli- 
gence of connecting carrier while completing 
contract of transportation. — ^Pugh vs. Wash- 
ington Rwy. ft Elect. Co., 134 Md. 196; 106 
A. 522. 
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4. It is conductor's duty to protect pas- 
sengers from assault and insulting language 
as far as he reasonably can. — ^Pugh vs. Wasli- 
ington Bwy. ft Elect. Co., 134 Md. 196; 106 A. 
522. 

5. Automobile owner who used automobile 
to transport himself and five others to and 
from work for stipulated compensation from 
the other five employees^ but who transported 
no one in addition thereto, was not required 
to obtain a permit from the Public Service 
Commission to operate car for transportation 
of passengers for hire under Acts 1916, 0. 
610, Sec. 1, as amended by Acts 1918, C. 199 
(4 Code Pub. Gen. Laws, Art. 56, Sec. 189); 
common carriers only being required to obtain 
such permit in view of Acts 1916, C. 687, and 
such owner not being a common carrier under 
Acts 1910, C. 180 (Code, 1912, Art. 23, Sec. 
413), and Acts, 1914, C. 445, Sec. 1^ (3 Code 
Pub. Gen. Laws, Art. 23, Sec. 413a), and Acts 
1910, C. 180, Sec. 28.— Towers vs. Wildason, 
135 Md. 677; 109 A. 471. 

6. In action for injuries from being struck 
by electric railway car, claimed to have been 
running without lights, as plaintiff crossed the 
tracks after alighting from a car going in the 
opposite direction, the issues of negligence 
and contributory negligence, held for the jury. 
— ^Washington & B. Bwy. Co. vs. Sullivan, 136 
Md. 202; 110 A. 478. 

CEMETERIES 

See 1st Vol. — Cemeteries. 

CERTIORARI— WRIT OF 

See iBt Vol. — Certiorari — ^Writ of. 

CHAMEER OF COMMERCE 

See Ist Vol. — Chamber of Commerce. 

CHARITABLE AND PUBLIC 
CORPORATIONS 

See Ist Vol. — Charitable And Public Corpo- 
rations. 

CHATTEL MORTGAGES 

See Ist Vol. — Chattel Mortgages. 
See Herein — ^Mortgages. 

1. In the absence of reservation of posses- 
sion in a chattel mortgagor until default, the 
mortgagee is entitled to immediate possession. 
— Clemmitt vs. Miehle Printing P. Co.» 136 
Md. 385; 110 A. 713. 

2. A chattel mortgagee 's action of replevin 
is concerned solely with the right of posses- 
sion, and not with the proper method of subse- 
quently disposing of the mortgaged property 
and accounting for the proceeds. — Clemmitt 
vs. Miehle Printing P. Co., 136 Md. 385; 110 
A. 713. 

3. Default in payment of debt secured by 
chattel mortgage terminated the mortgagor's 
reserved right of possession, and transferred 
it to the mortgagee apart from any question 
as to the validity of the power of sale in the 
mortgagee itself which the mortgage pur- 



CIiEBKS OF OOXJBTS 

ported to confer. — Clemmitt vs. Miehle Print- 
ing P. Co., 136 Md. 385; 110 A. 713. 

4. Lien of seller of chattels created by 
mortgage held for security, held not lost be- 
cause not enforced immediately on default, 
and because payments of part of the debt 
were subsequently accepted.— Clemmitt vs. 
Miehle Printing P. Co., 736 Md. 385; 110 A. 
713. 



See Ist Vol.- 



CHECKS 

-Checks. 



CHILDREN • 

See 1st Vol.— Children. 

See Herein — Divorce. v 

CIVIL CONSPIRACY 

See Ist Vol. — Civil Conspiracy. 

CLERKS OF COURTS 

See Herein — Courts. 

1. Clerk of Criminal Court of Baltimore 
City is entitled to recover from Mayor and 
City Council fees chargeable and taxed as 
costs in cases in court in which defendants 
were convicted and made liable for costs in 
so far as such fees have not been paid by con- 
victed criminals themselves, though, money 
thus obtained being made more than sufficient 
to meet expenses of office, surplus will not 
revert to city, but will be payable into state 
treasury. — ^M. ft. C. C. of Balto. vs. Pattison, 
136 Md. 64; 110 A. 106. 

2. Clerk of Criminal Court of Baltimore 
City, and not the State, is proper party to sue 
City for fees chargeable and taked as costs 
in cases in court in which defendants were 
convicted and made liable for costs, to extent 
to which they were not paid by convicted 
criminals themselves, though recovery will 
constitute surplus payable to state treasury. 
— M. ft. C. C. of Baltb. vs. Pattison, 136 Md. 
64; 110 A. 106. 

3. In a civil suit, though the judgment 
determines the liability of the parties for 
costs as between themselves, they are directly 
liable to the clerk of court for the services 
which they have respectively caused him to 
perform. — ^M. ft C. C. of Balto. vs. Pattlson, 
136 Md. 64; 110 A. 106. 

4. Though judgment of conviction in crim- 
inal cases subjects defendant to legal respon- 
sibility for costs as between himself and state, 
it does not affect primary rights of clerk of 
court as to collection of his fees. — M. ft C. C. 
of Balto. vs. Pattison, 136 Md. 64; 110 A. 106. 

5. Though the state cannot be charged 
with costs in a criminal case, or sued for their 
recovery by the clerk of court, there is no 
corresponding exemption in favor of a city 
and of the counties that relieves them from 
the duty of compensating the clerks of courts 
for administering justice within their limits 
for services required in the public interest. — 
M. ft C. C. of Balto. vs. Pattlson, 136 Md. 64; 
110 A. 106. 
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CLOUD ON TITLE 

See 1st Vol. — Cloud on Title. 
See Herein — Specific Performance; Vendor 
and Vendee. 

COLLATERAL INHERITANCE TAX 

See 1st Vol. — Collateral Inheritance Tax. 

COMMERCE 

1. An article imported is not protected by- 
Const. IT. S., Art. 1, Sec. 8, subd. 3, relating to 
interstate commerce, from the interference of 
state laws when the original package has been 
sold by the importer or broken up by him or 
has otherwise become mixed with the common 
mass of property in the state. — ^W. Va. ft Md. 
Gas. Co. vs. Public S. Com., 134 Md. 137; 106 
A. 265. 

2. The term '* original package," when 
used in cases involving interstate commerce, 
means the form or physical condition of the 
article in which it is transported in its 
interstate movement and is applicable to art- 
icles incapable of assuming the form of a 
package, literally speaking, by reason of their 
physical properties, and may be applied to 
gas transported by pipe lines. — ^W. Va. ft 
Md. Gas Co. vs. Public S. Com., 134 Md. 137; 
106 A. 265. 

COMMISSIONS 

See 1st Vol. — Commissions. 
See Herein — ^Brokers. 

COMMON COUNTS 

See 1st Vol. — Common Counts, Assumpsit. 
See Herein — Assumpsit, Action of; Pleading, 
Work and Labor. 

CONDITIONAL SALES 

See Ist Vol. — Conditional Sales. 

CONFIDENTIAL RELATIONS 

See 1st Vol. — Confidential Relations. 

See Herein — Fraud; Husband and Wife; Wit- 



CONFLICT OF LAWS 

See let "Vol. — Conflict of Laws. 

CONSIDERATION 

See 1st Vol. — Consideration. 
See Herein — Contracts. 

CONSPIRACY 

See 1st Vol. — Civil Conspiracy; Conspiracy — 
Criminal. 

CONSTABLES 

See 1st Vol. — Constables. 

CONSTITUTIONAL LAW 

See 1st Vol. — ^Municipal Corporations; Con- 
stitutional Law. 
See Herein — ^Municipal Corporations; Statutes. 



CONSTITUnONAIi 1.AW 

II.— CONSTRUCTION, OPEBATION ANI> 
ENFORCEMENT OF CONSTITUTION- 
AL PROVISIONS 

1. Whilst the office of Supervisor of Elec- 
tions is a civil office within the meaning of 
Section 10, Article 2 of the Constitution, it is 
an office of statutory creation, and as to such 
class of offices it is within the power of the 
Legislature to modify, control or abolish them 
and to change the mode of appointment, with- 
out violating any provision of the Constitu- 
tion. — ^Riggin vs. Lankford, 134 Md. 146. 

2. Defendant's plea disputing validity of 
Acts 1916, C. 104, on the ground that it arbi- 
trarily discriminates between manufacturers 
and wholesale dealers in regard to payment of 
license fee for use of trading stamps, is not 
pertinent; defendant not belonging to either 
of the classes between which discrimination 
is said io occur. — State vs. Seney Company, 
134 Md. 437; 107 A. 189. 

3. Acts 1916, C. 704 with reference to 
licensing of dealers of trading stamps, is en- 
titled to benefit of every reasonable presump- 
tion in favor of its validity, and, if there is 
any rational theory upon which it can be 
sustained, it is the duty of the court to reach 
that conclusion. — State vs. Seney Company, 
134 Md. 437; 107 A. 189. 

4. Code, Art. 43, Sec. 301, providing that 
state and municipal officers are not authorized 
**to accept from any osteopathic practitioner 
any birth or death certificate," is within the 
scope of the police power of the state, and 
must be sustained unless so discriminatory as 
to be plainly arbitrary and without percej)- 
tible relation to the objects sought; all reas- 
onable presumptions being in its favor. — 
Keiningham vs. Blake, 135 Md. 320; 109 A. 65. 

m.— DISTRIBUTION OF GOVERNMENT- 
AL POWERS AND FUNCTIONS 

5. Under Declaration of Bights, Art. 8, 
it is not left to the discretion of -judicial 
officers whether they will or will not perforin 
non- judicial duties, but they are not permitted 
to do so. — Close vs. Southern Md. Agr. Asso^ 

134 Md. 629; 108 A. 209. 

6. Code (Vol. 3), Art. 27, Sees. 218-221, 
authorizing the licensing of betting and 
bookmaking at and on horse races within 
the grounds of an agricultural association, 
etc., on licensing by the Circuit Court, held 
violative of Declaration of Eights, Art. 8, 
as involving the exercise of non-judicial func- 
tions, ministerial and legislative, by the 
Circuit Court, particularly in view of Section 
217. — Close vs. Southern Md. Agr. Asso., 134 
Md. 629; 108 A. 209. 

7. Courts must be governed by intention 
of Legislature if that can be ascertained 
from the statute, but cannot legislate for it 
simply because they may think it ought to 
have said something else. — ^Bartlett vs. Idgon, 

135 Md. 620; 109 A. 473. 

IV.— POLICE POWER IN GENERAX 

8. An exertion of the police power by 
the Legislature should not be held to be void 
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if there are any considerations related to the 
public welfare by which it can be supported. 
— State Ys. Seney Company, 134 Md. 437; 
107 A. 189. 

9. The police power formerly concerned 
with protection of public health, morals, and 
safety has, in applying it to new and varied 
conditions, been gradually extended beyond 
its original scope, and is now recognized as 
extending to the protection of the general 
welfare. — State vs. Seney Company, 134 Md. 
437; 107 A. 189. ^ 

10. Unless a classification adopted by the 
Legislature in the application of a police 
power is plainly • arbitrary and capricious, its 
judgment on the subject should be respected 
and sustained. — State vs. Seney Company, 134 
Md. 437; 107 A. 189. 

VI.— VESTED BIGHTS 

11. Acts 1916, C. 325, Sec. 2, relating to 
share of surviving spouse in land of deceased 
spouse, and Section 3, relating to surviving 
spouse's share in land owned by deceased 
spouse dying intestate at time of his or her 
death, does not disturb and impair existing 
and vested property rights, effecting only 
property owned by deceased spouse at time of 
his or her death, and in no wise effecting the 
enjoyment and ownership of such property 
bv the owner during his or her lifetime. — 
Key vs. Key, 134 Md. 418; 106 A. 744. 

Vn.— OBLIGATION OF CONTBACTS 

12. Eegulations, providing for the release 
of convicts from confinement in prisons and 
their employment in the open air under con- 
ditions that enable them to earn for their own 
benefit something beyond the cost of their 
maintenance, have a direct relation to the 
public welfare and public safety, and hence 
Acts 1918, CC. 306, 354, permitting the State 
Board of Prison Control to terminate con- 
tracts of hire of convicts entered into previous 
to the establishment of such board by prison 
directors, are not void as impairing the obli- 
gation of contracts. — Jones H. W. Co. vs. 
State Beads Com., 134 Md. 103; 106 A. 274; 
See Note 4a A. L. B. 1671. 

13. Const. U. S. Art. 1, Sec. 10, prohibiting 
any state to pass any law impairing the obli- 
gation of contracts, refers to contracts be- 
tween individuals and a state as well as con- 
tracts between individuals. — Jones H. W. Co. 
vs. State Beads Com., 134 Md. 103; 106 A. 274. 

Vm.— BETBOSPECTIVE AND EX POST 
FACTO LAWS 

14. Laws are not unconstitutional because 
they are retrospective or made applicable to 
pre-existing cases, unless they impair the obli- 
gation of contracts or are ex post facto with- 
in Federal Constitutions or State Declaration 
of Rights.— Bartlett vs. Ligon, 135 Md. 620; 
109 A. 473. 

X.— EQUAL PBOTECTION OF LAWS 

15. Though Acts 1916. C. 704, relating to 
trading stamps, exempts from the $1,500 
license charge any manufacturer or packer 
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who issues trading staps or similar devices in 
connection with his own products, it cannot 
be held void on the ground that the classi- 
fication results in an arbitrary and unconstitu- 
tional discrimination. — State vs. Seney Com- 
pany, 134 Md. 347; 107 A. 189. 

16. The discrimination between licensed 
physicians and surgeons and licensed osteo- 
phathic practitioners. Code, Art. 43, Sec. 301, 
providing that nothing therein shall authorize 
any state or municipal officer * ' to accept from 
any osteopathic practitioners any birth or 
death certificate,'' was not an abuse of legis- 
lative discretion, and such statute is not in 
violation of Const. IT. S. Amend. 14, relating 
to equal protection of the law. — ^Keiningham 
vs. Blake, 135 Md. 320; 109 A. 65. 

17. Separate classifications for licensing 
purpose of practitioners of medicine and 
surgery, and of those practicing by manipu- 
lation only, are not unreasonable. — ^Kelning- 
ham vs. Blake, 135 Md. 320; 109 A. 65. 

CONTEMPT 

See 1st Vol. — Contempt. ^ ! 

CONTRACTS 

See 1st Vol. — Contracts; Sales; Vendors and 
Vendee. 

See Herein — Alteration of Instruments; Cove- 
nants; Sales; Work and Labor. 

I.— BBQUISITES AND VALIDITY 

1. A note, the only or material part of the 
consideration of which is the payee's agree- 
ment not to defend a divorce suit by a payee 's 
wife, is invalid. — ^Engel vs. Schloss, 134 Md. 
72; 106 A. 169. 

n.— CONSTBUOTION, CONDITIONS AND 
COMPENSATION; OPEBATION, PABT- 
lES, PLACE, TIME 

2. Where a contract was entered into for 
expert treatment of trees at a certain rate 
per man per hour, amount not to exceed $500 
and owner requested or consented that work 
be done in excess of $500, the tree experts 
were entitled to the same compensation per 
hour for extra or additional work outside the 
contract which was of the character provided 
for by the contract, but were not entitled to 
such compensation for work outside of the 
contract not of a similar character; compen- 
sation for such work being limited to the 
reasonable worth of the work done. — Jackson 
vs. Davey Tree Co., 134 Md. 230; 106 A. 571. 

3. A contract providing for delivery of 
goods * * as soon as possible ' ' required delivery 
within a reasonable time under the circum- 
stances, citing Words and Phrases, Vol. 1, pp. 
528, 529. — Gosman Ale Co. vs. Keystone Co., 
134 Md. 360; 106 A. 747. 

4. In an action for a balance due on a con- 
tract to install plumbing and heating appa- 
ratus, where contract was in writing and 
called for agreement with the rules and regu- 
lations of the health department, testimony as 
to whether or not certain cut-off valves were 
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included in the contract was inadmissible as 
varying the writing. — ^Robinson Con. Co. vs. 
Barry, 135 Md. 275; 108 A. 688. 

5. Where time is of the essence of the 
contract; the parties to it are entitled to a 
strict compliance with its terms as to time of 
performance. — ^Penn Oil Co. vs. Triangle P. 
ft G. Co., 136 Md. 559; 111 A. 482. 

6. Ordinary stipulations as/to time in com- 
mercial contracts are of the essence. — ^Penn 
OU Co. vs. Triangle P. ft G. Co., 136 Md. 559; 
111 A. 482. 

7. While an ordinary brokerage contract, 
in regard to services to be rendered from time 
to time, if it names no time for its continu- 
ance, may be terminated by the employer at 
will, an employer cannot terminate his obliga- 
tion to pay for a service already rendered 
under the contract of employment, although 
the stipulated payment consists of commis- 
sions on sales still to be made. — Alexander vs. 
Capital Paint Co., 136 Md. 658; 111 A. 140. 

8. Defendant, having agreed to pay plain- 
tiffs certain commission on all sales made to 
certain corporations in consideration for the 
introduction of defendant's representatives 
to officers of the corporations, could not dis- 
continue payment of such commissions after 
having had benefit of introduction on theory 
that contract with plaintiffs was a continuing 
brokerage contract without term of employ- 
ment, and therefore subject to termination 
at any time; such contract being a special 
contract which plaintiffs fully performed by 
bringing the two parties together.^-Alexander 
vs. Capital Paint Co., 136 Md. 658; 111 A. 140. 

9. Prior negotiations and oral agreements 
concerning same subject-matter were merged 
in the written agreement. — ^Alexander vs. 
Capital Paint Co., 136 Md. 658; 111 A. 140. 

10. Defendant, having agreed to pay plain- 
tiffs certain commissions on sales to corpo- 
rations in consideration of introduction of 
defendant's representatives to officers of the 
corporations by plaintiffs, was liable on plain- 
tiffs ' performance of contract by introducing 
the parties on all sales to such corporations, 
though sales were the result of new direct 
contracts with the corporations. — ^Alexander 
vs. Capital Paint Co., 136 Md. 658; 111 A. 140. 

in.— MODIFICATION AND MERGER 

11. A contract may be discharged by a 
change in the parties thereto, as by the sub- 
stitution of a new party in the place of one 
of the original parties by agreement of all, 
although the terms otherwise remain the same. 
— WiUlams vs. Md. Glass Corp., 134 Md. 320; 
106 A. 755. 

12. Although a discharge of an old con- 
tract by a change in the parties thereto, as 
by the substitution of a new party in place of 
one of the original parties, requires the con- 
sent of all of the original parties and of the 
parties to the new contract created, such as- 
sent may be implied and such substitution 
and discharge may arise or be shown by cir- 
cumstances and conduct of the parties show- 
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iug an acquiesence in the change. — Williams 
vs. Md. Glass Corp., 134 Md. 320; 106 A. 755. 

13. Where a brewmaster secured other em- 
ployment and gave notice of his intention to 
discontinue his service, the employment of 
another in his place was not a consent to the 
abandonment of his position. — Schneider vs. 
Breiiilng Co., 136 Md. 151; 110 A. 218. 

14. A completed contract could not be 
altered except by mutual consent of the part- 
ies. — ^Penn Oil Co., vs. Triangle P. ft G. Co, 
136 Md. 559; 111 A. 482. 

v.— PEBFOBMANCE AND BREACH 

15. Where contracts for future deliveries 
having saving clauses for excuse on the 
ground of fire, accident, strikes, obstruction 
to navigation, war, insurrection or other un- 
controllable causes, they may be relied upon 
as a defense, provided good faith was shown 
and the defendant is proved to be entitled to 
such protestation. — ^Davison Chem. Co. vs. 
Baugh Chem. Co., 134 Md. 24; 106 A. 269. 

16. Acts 1914, C. 810, relating to the ob- 
taining of a permit from the State Board of 
Health, did not affect a contract to construct 
a sewer made prior to the passage of the 
Act. — Co. Comrs. vs. Belalr Sub. Imp. Assn., 
134 Md. 548; 107 A. 348. 

17. In an action under a contract for the 
construction of a sewer wherein plaintiff 
agreed to relieve defendant County Commis- 
sioners of liability, a deed from landowner, 
who was objecting to the construction of the 
sewer, to the plaintiff, and a mortgage from 
plaintiff to another, were relevant and ad- 
missible to show a performance by the plain- 
tiff to the contract to the extent that the 
landowner's objection to the construction of 
the sewer had been removed and that the 
money had been provided for without lia- 
bility resting upon the defendant. — Co. Comrs. 
vs. Belair Sub. Imp. Assn., 134 Md. 548; 107 
A. 348. 

18. In action against the County for com- 
pensation for the construction of a sewer, 
evidence held sufficient to sustain a finding 
that the plaintiff had complied with its con- 
tract. — Co. Comrs. vs. Belalr Sub. Imp. Assn., 
134 Md. 548; 107 A. 348. 

19. It is not a valid defense to a suit 
against County Commissioners for a breach 
of a contract to pay for sewers constructed 
that no permit was secured from the State 
Board of Health as required by Acts 1914, 
C. 810. — Co. Comrs. vs. Belalr Sab Imp. 
Assn., 134 Md. 548; 107 A. 348. 

20. While good will will not be protected 
from the competition of a rival, and the 
mere fact that a near relative to the seller 
is interfering does not necessarily show that 
there has been a violation of a contract not 
to re-engage in business, yet if the business 
is carried on under another name as a blind, 
and it appears that the seller is connected 
with the competing concern, relief will be 
granted the buyer. — Chenoweth vs. Hoey, 136 
Md. 97; 108 A. 478. 
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21. The acquiesence by the agents of an 
owner of land, in the removal of timber by a 
contractor to clear the land before the con- 
tractor's breach by failing to clear all the 
land and nevertheless removing timber, did 
not imply any waiver of the owner's right to 
have the contract fully performed according 
to its terms. — ^Md. Casualty Co. vs. E. Balto. 
Driv. Assn., 136 Md. 105; 108 A. 517. 

VI.~-ACTIONS FOR BREACH 

22. In an action for services under a con- 
tract to treat trees at a certain rate per hour 
per man, whether or not additional work out- 
side the contract consisting of trimming trees 
and bushes was of the same nature as that 
provided for in the contract so as to call for 
the same rate of pay, held for the jury. — 
Jackson vs. Davey Tree Co., 134 Md. 230; 
160 A. 571. 

23. In an action for work done under a 
contract to treat trees at a certain amount 
per hour per man, where an itemized account 
of the hours of work was filed with the 
declaration and testified to by a witness to be 
correct, court did not err in refusing to 
permit such witness to answer the question, 
**If a man did not work a full 9-hour day, 
then on what basis per hour was he paid?" 
— Jackson vs. Davey Tree Co., 134 Md. 230; 
106 A. 571. 

24. Where there is a dispute as to the 
amount of compensation provided for by an 
oral contract, it is for the jury to determine 
from all the evidence what the contract is. — 
Fast vs. Austin, 135 Md. 1; 107 A. 540. 

52. In action for commissions, where it 
was not denied that plaintiffs had rendered 
the alleged services, but where parties dif- 
fered as to the contracts by which the com- 
pensation was fixed, plaintiffs, by claiming 
compensation under a written contract and 
denying the existence of an oral contract 
claimed to exist by defendants, were not 
estopped from claiming compensation under 
the oral contracts under a count for work 
and labor, where the evidence proved the 
existence of such oral contracts. — ^Alexander 
TS. Capital Paint Co., 136 Md. 658; 111 A. 140. 

CONTRIBUTION 

See 1st Vol. — Contribution. 

CONTRIBUTORY NEGLIGENCE 

See Ist Vol. — Contributory Negligence. 
See Herein Vol. — ^Negligence. 

CONVERSION 

1. A will whereby testator directed his 
executor to sell all real and personal prop- 
erty, the purchaser of the land to pay two- 
thirds of the purchase price at once and the 
balance secured on the realty on the death of 
testator's wife, the interest thereon to be 
paid to her, directs an equitable conversion 
of the whole estate into money, so as to 
earry out the provisions of the. will. — ^Kneisley 
m, Kneifdey, 134 Md. 469; 107 A. 195. 
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2. The- question of equitable conversion 
by will is a question of the intention of the 
testator. — Talbott vs. Compher, 136 Md. 95; 
110 A. 100. 

3. Under a will devising a life estate in 
land to widow with a direction that at her 
death it be sold and the proceeds divided 
among children there was a conversion of the 
land into money as of the date of the death of 
the testator, especially where the land was 
not susceptible to partition without loss to the 
parties interested. — ^Talbott vs. Compher, 136 
Md. 95; 110 A. 100. 

CONVEYANCING 

See 1st Vol. — Conveyancing. 
See Herein — Deeds. 

CORPORATIONS 

See 1st Vol. — Corporations. 

n.— <70BP0BAT£ EXISTENCE AND 
FRANCHISE 

1. Three Code Pub. Gen. Laws, Art. 23, 
Sees. 88B 88C, exempting ordinary business 
corporations from taxation on shares of stock, 
and defining ''business corporations,'' as all 
corporations having a capital sotck, except 
state, national and the savings banks, or sav- 
ings or moneyed institutions, was framed on 
the theory that there are moneyed institutions 
other than banks and savings institutions, and 
that all corporations of that description 
should be subject to the exception. — ^Indus- 
trial Corp. vs. State Tax Com., 134 Md. 379; 
106 A. 852. 

IV.— CAPITAI.; DIVIDENDS; STOCK; 
SALE, BESCISSION OF SALE, AND 
SUBSCRIPTION TO STOCK 

2. In an action by a receiver of a corpo- 
ration to recover on notes of alleged sub- 
scribers to stock, evidence held to show that 
the notes were given to the corporation as 
a loan for certain purposes, and that it was 
optional with the makers whether or not they 
would take the stock. — ^Perkins vs. LeVlness, 
134 Md. 252; 106 A. 705. 

3. In action on contract to repurchase 
stock, plaintiff may show both that he made 
timely request on defendant to repurchase 
and that defendant waived such notice being 
given. — ^Bracey vs. McGary, 134 Md. 267; 
106 A. 622. 

4. In action on contract to repurchase 
stock, whether plaintiff 's demand that defend- 
ant repurchase certain stock included par- 
ticular stock involved in action held a jury 
question. — ^Bracey vs. McGary, 134 Md. 279; 
106 A. 622. 

5. In action on contract to repurchase 
stock, evidence held to make a jury question 
whether defendant waived a written demand 
to repurchase. — ^Bracey vs. McGary, 134 Md. 
279; 106 A. 622. 

6. In action on contract for repurchase of 
stock, requested instructions based upon an- 
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other repurchase guaranty by defendant held 
properly refused. — Bracey vs. * McGary, 134 
Md. 279; 106 A. 622. 

7. Corporate stock issued as a bonus for a 
loan of $20,000 to the company by stock- 
holders was not issued for services within 
Code Pub. Civ. Laws, Art. 23^ Sec. 35; a 
'* bonus'' meaning something given in addi- 
tion to what is ordinarily received by or 
strictly due to the recipient, while a ''serv- 
ice'' is the performance of labor for the 
benefit of another or at another's command. 
— Hopper vs. Brodie, 134 Md. 290; 106 A, 700. 

8. A contract whereby one agreed to fur- 
nish services to a corporation at a certain 
salary and for certain stock that was to be 
paid for out of the dividends on such stock 
was in effect a profit-sharing contract, and a 
clause in the contract giving the corporation 
the right to take back such stock at par if the 
employe should cease to be in the service of 
the corporation did not provide for a for- 
feiture. — ^Williams vs. Md. Glass Corp., 134 
Md. 320; 106 A. 755. 

9. To warrant rescission of contract of 
sale of stock because of misrepresentation or 
fraud the misrepresentation, concealment, or 
suppression must have been of some material 
fact.— Reid vs. Hughlett, 135 Md. 181; 108 A. 
477. 

10. To warrant rescission of contract of 
sale of stock upon ground of mistake, the 
mistake must have been mutual. — ^Beid vs. 
Hughlett, 135 Md. 181; 108 A. 477. 

11. Where a brewmaster was employed at 
$150 per month, payable $30 a week in cash 
and the balance in brewery dtock at par value 
at the end of each year, and such employe 
after three years voluntarily left the employ- 
ment without having received any of the 
stock, he was entitled only to the actual value 
of the stock at the time it should have been 
delivered at the end of each year, and not 
to its par value. — Schneider vs. Brewing Co., 
136 Md. 151; 110 A. 218. 

V.—MEMBEBS AND STOCKHOLDEBS 

12. Where a subscriber to stock gave his 
note for the stock, and a certificate was issued 
to him, and was indorsed by him, and a new 
certificate was issued to another person, who 
paid the corporation for the stock, the sub- 
scriber was not ilable to the receiver of the 
corporation on the note. — ^Perkins vs. Le- 
Viness, 134 Md. 252; 106 A. 705. 

VI.— DUTIES AND LIABILITIES; OF- 
FICEBS AND AGENTS; BIGHTS, 
SELECTION 

13. Where officers and directors owning a 
majority of the stock of a corporation by 
deception as to profits, and by representing 
that they would also exchange part of their 
common stock for preferred stock, induced 
minority stockholders to exchange common 
stock for preferred stock, and then called in 
such preferred stock and secured immense 
profits to themselves on their common stock, 
the majority stockholders can be required to 
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return the common stock and account to the 
defrauded stockholders, directors being with- 
in the rule scrutinizing dealings between trus- 
tee and cestui que trust, and agent and 
principal. — MacGill vs. MacGill, 135 Md. 384; 

109 A. 72. 

VII.— COBPOBATE POWEBS AND 
LIABILITIES 

14. A contract whereby one contracted to 
give his services to a corporation at a certain 
salary and for a certain number of shares 
of stock to be paid for out of the dividends 
earned by such stock, the corporation having 
option of 30 days to take such stock at par 
value at any time he should cease to be in 
the service of the corporation, was not illegal, 
where rights of creditors were not prejudiced, 
under Code Pub. Civ. Laws, Art. 23, Sees. 1- 
468, prohibiting a corporation from purchas- 
ing its own stock; the same employe having 
merely a qualified interest in the stock. — 
Williams vs. Md. Glass Corp., 134 Md. 230; 
106 A. 755. 

15. The president of a corporation, who 
had authority to purchase on its behalf the 
stock of another corporation, has implied au- 
thority to contract to pay a commission to 
one through whom the purchase was made. 
— Conservation Co. vs. Stimpson, 136 Md. 314; 

110 A. 495. 

16. A corporation which ratified a contract 
made by its president for the purchase of 
stock in another corporation thereby assumed 
liability to pay a commission which the presi- 
dent agreed to pay, though the corporation 
had no knowledge of the agreement when 
it ratified the purchase.— Conservation Co. vs. 
Stimpson, 136 Md. 314; 110 A. 495. 

17. In an action for commission on a sale 
of stock to defendant corporation, evidence 
showing a course of negotiations by the de- 
fendant's president for the stock with the 
assistance of plaintiff, which resulted in pur- 
chase of the stock, held to support the Trial 
Court's finding that the president of defend- 
ant corporation had authority to purchase the 
stock in question. — Conservation Co. vs. 
Stimpson, 136 Md. 314; 110 A. 495. 

COSTS 

1. Where it was to the advantage of botli 
vendor and purchaser and a practical neces- 
sity, to have the court's adjudication in a 
specific performance suit on the matter of^ 
whether a condemnation judgment by a city 
not acted upon for 3% years constituted st 
lien on the land, costs of the appeal will he 
assessed one-half to each party. — ^Wagner vs. 
Bealmear & Son Co., 135 Md. 690; 109 A. 466. 

2. Where, in addition to the testimony an^ 
rulings of the court in the bills of exception, 
there is a mass of extrinsic, irrelevant mattei" 
quite foreign to any question presented by 
the appeal, Rule 5 of the Court of Appeals (8*0 
A. viii) has been disregarded, and the costs 
of the appeal will be divided equally between 
the parties on reversal, responsibility for the 



18 



Digitized by 



Google 



COSTS— Cont'd. 

condition of the bill being chargeable to 
appellant.— ^Annarina vs. Boland, 136 Md. 365; 
111 A. 84. 

COURTS 

See Herein — Clerks of Courts; Costs; Court 
of Appeals; Trial; Venue. 

1. Acts 1916, C. 704, requiring seller or 
dealer in trading stamps to an annual license 
fee, having been enacted upon the theory 
that business which it sought to surpress was 
detrimental to the public welfare, decision 
of the U. S. Supreme Court that such legis- 
lation is an exertion of police power not in 
conflict with the 14th Amendment to the IT. S. 
Constitution is. conclusive so far as exemption 
of statute from provision of the IT. S. Con- 
stitution is concerned. — State vs. Seney Com- 
pany, 134 Md. 437; 107 A. 189. 

2. A decision by the district court of the 
District of Columbia, rendered before the 
Court of Appeals of the district had been 
established, when the Supreme Court of the 
United States was the court of last resort of 
the district, is not controlling as to the law 
of the district. — ^Peter vs. Peter, 136 Md. 157; 
110 A. 211. 

COURT OF APPEALS 

See 1st Vol. — Appeals; New Rules Of The 
Court of Appeals Set Out in Full In 134 
Md. 

Sec Herein — ^Appeal and Error; Courts. 

1. That the Court of Appeals, in reversing 
a decree which ratified a sale under a first 
mortgage because a simultaneous sale was 
made under a third mortgage, stated that a 
resale should be made only under the first 
mortgage, so that the title might be sold clear 
of all liens and under favorable conditions, 
was not to be regarded as precluding a sub- 
sequent sale under the second mortgage, the 
first mortgagee having in the meanwhile re- 
linquished the idea of immediate foreclosure. 
Explaining Boynton vs. Eemson, 133 Md. 101. 
— Strohmeyer vs. Bemson, 135 Md. 439; 109 
A. 105. 

2. The case of Hemsley vs. Hollingsworth, 
119 Md. 431, discussed, and certain errors in 
the opinion as published referred to. — ^Bartlett 
vs. Ligon, 135 Md. 620; 109 A. 473. 

COVENANTS 

See Ist Vol. — Deeds. 
See Herein — Deeds. 

CRIMINAL LAW 

See 1st Vol. — Criminal Law; Crimes under 

names thereof. 
See Herein — Crimes under names thereof; 

Indictment and Information. 

I.— ELEMENTS OF CRIME AND 
DEFENSES IN GENERAL 

1. In Maryland only those crimes are 
felonies which were such at common law or 
have been so declared by statute. — ^Bowser 
vs. State, 136 Md. 342; 110 A. 854. 



CRIMINAL LAW 
V. — ^VENUE 

2. A plea to indictment for bastardy stat- 
ing that the fornication did not take place in 
the county of indictment is not a plea to the 
jurisdiction, but a mere traverse of one of 
the material averments of the indictment, in 
effect the general issue plea of not guilty, 
and is demurrable. — Leister vs. State, 136 Md. 
518; 111 A. 78. 

X.— EVIDENCE 

3. In homicide case, admitting a staitement 
made by accused to a police official was not 
reversible error, where accused testified re- 
garding matters covered by statement. — New- 
kirk vs. State, 134 Md. 310; 106 A. 694. 

4. In a homicide case, there is no revers- 
ible error in excluding evidence later admit- 
ted.— Newkirk vs. State, 134 Md. 310; 106 
A. 694. 

5. Where accused was charged with kill- 
ing his wife, any error in cross-examination 
tending to show improper relations with a 
specified woman is not reversible error, where 
his denial was uncontradicted and he had 
openly admitted such relations with another 
woman. — Newkirk vs. State, 134 Md. 310; 
106 A. 694. 

6. In a honjicide case, it was proper for a 
physician to testify regarding effect of ex- 
periments made by him with same revolver 
and ammunition which caused deceased's 
death in order to show distance between de- 
ceased and pistol when she was killed. — 
Newkirk vs. State, 134 Md. 310; 106 A. 694. 

7. In a homicide case, physician who was 
familiar with gunshot wounds and had ex- 
perimented with pistol which killed deceased 
was qualified to state what distance pistol was 
held from deceased when it was fired. — ^New- 
kirk vs. State, 134 Md. 310; 106 A. 694. 

8. In a homicide case, evidence that a 
physician had examined other gunshot wounds 
and had made experiments, etc., held proper 
as qualifying him to testify regarding ex- 
periments made with pistol which killed de- 
ceased.-^Newkirk vs. State, 134 Md. 310; 
106 A. 694. 

9. In a prosecution for obtaining money by 
false pretenses by giving worthless checks 
signed with a fictitious or assumed name, 
other checks signed by the defendant in the 
same way and about the same time, given 
to other persons in similar dealings, were ad- 
missible as showing defendant's intent to 
defraud, as well as a scheme to obtain goods 
wherever and from whomsoever he could. — 
Lyman vs. State, 136 Md. 40; 109 A. 548. 

XI.— TIME OF TRIAL AND 
CONTINUANCE 

10. Where a negro being tried for rape 
was assaulted by a mob, which tried to lynch 
him while he was being taken from court 
house to jail, but he escaped in resulting con- 
fusion and was recaptured within a few days 
and his trial continued, under protection of 
state militia, over objection that public feel- 
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ing prevented a fair trial, held that refusal 
to g^ant continuance constituted an abuse of 
discretion. — Fountain vs. State, 135 Md. 77; 
107 A. 554; See Note 5a A. L. B. 914. 

11. Suspension or postponement of a crimi- 
nal trial is ordinarily within the Trial Court 's 
discretion, and its ruling will not be dis- 
turbed unless plainly required in the interest 
of justice. — Fountain vs. State, 135 Md. 77; 
107 A. 554. 

Xn.— TRIAL 

12. On appeal from an order refusing a 
motion to strike out verdict and sentence, 
on the ground that a detective had told a 
juror that acused had a bad record, held that 
the Appellate Court would not disturb the 
decision of the Trial Court, although the 
Appellate Court might have reached a dif- 
ferent conclusion. — ^Miller vs. State, 135 Md. 
379; 109 A. 104. 

XV.— APPEAI. AND ERROR, AND 
CERTIORARI 

13. In a homicide case, matters outside the 
record cannot be considered upon appeal. — 
Newkirk vs. State, 134 Md. 310; 106 A. 694. 

14. Court of Appeals cannot pass upon 
weight or sufficiency of evidence in a crimi- 
nal case. — ^Newkirk vs. State, 134 Md. 310; 
106 A. 694. 

CUSTOMS AND USAGES 

See 1st Vol. — Custom and Usage; Evidence, 

Par. 13. 
See Herein — ^Evidence. 

1. A general custom cannot be shown by 
proof of the custom, habits, or conduct of an 
individual. — ^Penn Oil Co. vs. Triangle P. & 
C. Co., 136 Md. 559; 111 A. 482. 

DAMAGES 

See 1st Vol. — Damages. 

See Herein — ^Under Different Subjects. 

VI.— MEASURE OF DAMAGES FOR IN- 
JURIES TO PERSONS, PROPERTY, OR 
FOR BREACH OF CONTRACT 

1. In a suit for the breach of a contract 
to sell stock for plaintiff corporation, no 
special or consequental damages can be re- 
covered by plaintiff for loss sustained by laps- 
ing of certain patent rights caused by in- 
ability to pay the charges necessary to keep 
them alive, where there was no evidence show- 
ing that defendant had knowledge of the 
special circumstances under which the alleged 
injury arose. — ^Middendorf W. ft Co. vs. Mil- 
bum Co., 134 Md. 385; 107 A. 7. 

2. In a suit for the breach of a contract 
to sell plaintiff's corporate stock, plaintiff 
cannot recover the loss sustained by lapsing 
of certain patent rights caused by plaintiff's 
inability to preserve them by payment of 
charges necessary to keep them alive, on the 
theory that such loss or damage was the 
natural and direct result of the alleged breach. 
— ^Middendorf W. ft Co. vs. Milbum Co., 134 
Md. 385; 107 A. 7. 
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3. In suit for breach of contract to sell 
stock for plaintiff, ithe true measure of dam- 
ages upon showing by plaintiff that it was 
compelled to go elsewhere and pay more for 
raising the money needed is the difference 
betwen what it actually cost it to secure the 
money or sell the stock and what it would 
have cost if the defendant had performed its 
part. — ^Middendorf W. ft Co. vs. Milbum Co., 
134 Md. 385; 107 A. 7. 

4. Where contractors agreed to clear land 
for $1,800 and all timber and cord wood cut 
except 6000 fence posts, which they agreed to 
leave for the owner, and the contractors did 
not leave any fence posts, to complete their 
agreement in that respect, but did remove 
timber without clearing the whole of the land, 
the measure of the owner's damages would 
include the loss of fence posts resulting from 
default, though the work as a whole had not 
been finished by the owner since the default; 
the owner not being limited to the cost of 
completing the work as the sole measure of 
damages. — ^Md. Casualty Co. vs. E. BaltOw 
Driv. Assn., 135 Md. 105; 108 A. 517. 

5. In an action by an owner of land against 
contractors to clear it for $1,800 and aU 
timber and cord wood cut, except 6000 fence 
posts, the contractors having left no posts to 
complete their engagement in such respect, 
but having removed timber without clearing 
all the land, in view of the contractor's de- 
fault, they will be charged with the value of 
such a proportion of the 6000 posts contracted 
for as may be estimated in the ratio which 
the acreage of removed timber bears to the 
area to be cleared, and credited with a due 
proportion of the money payment in conside- 
ration of work actually done, less any amount 
paid. — Md. Casualty Co. vs. E. Balto. Driv- 
Assn., 135 Md. 105; 108 A. 517. 

6. In a father's action against a street 
railway company for injuries to his minor 
daughter, the striking out of his testimony 
as to having given some of his time to his 
injured daughter, loss of time as an element 
of damages not being alleged in the decla- 
ration, was proper, particularly since loss of 
his time is generally not a proper item of 
damages.^Zipus vs. United Rwys. ft Elect. 
Co., 135 Md. 297; 108 A. 884. 

7. In an action against a street railroad 
company for personal injuries to plaintiff's 
minor daughter, an instruction that plaintiff 
might recover for probable loss sustained by- 
diminution of the child's ability to render 
service to plaintiff prior to becoming of age, 
and probable dimunition of her earning ca- 
pacity, was erroneous as permitting the jury 
to speculate as to probable loss of service, 
and also to allow recovery for diminished 
earning capacity. — Zipus vs. United Rwys. ^ 
Elect. Co., 135 Md. 297; 108 A. 884. 

8. In action for breach of contract to 
deliver secondhand lumber, a prayer basing^ 
damages on market price of best substitute 
without submitting questions whether there 
was a market, and whether best substitute 
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was purchased, was properly refused. — Carlin 
vs. Biddison, 135 Md. 458; 109 A. 316. 

9. Where seller fails to deliver goods of 
the quality contracted for, the measure of 
damages is the difference between the value 
of goods contracted for and the value of the 
^oods delivered. — Carlin Vs. Biddison, 135 
Md. 458; 109 A. 316. 

10. In action for injuries to a touring car, 
admission of evidence and instructions based 
on theory that cost of hiring was proper 
item of damages, if erroneous, in that value 
of use of car injured is the basis of damages 
is harmless, where the car hired was a runa- 
bout of the same make as touring car, and 
the evidence established that rental for runa- 
bout was very reasonable. — W., B. & A. 
Bwy. Co. ys. Fingles, 135 Md. 574; 109 A. 431. 

11. In an action for personal injuries, an 
instruction that if the jury find for plaintiff, 
in estimating the damages they are to con- 
sider her health and condition before the 
injury as compared with her present condi- 
tion in consequence of such injuries, and 
whether they are in their nature permanent, 
and how far they are calculated to disable 
plaintiff from engaging in those business pur- 
suits for which in the absence of such in- 
juries he would have been qualified; and also 
the physicial and mental suffering, if any, 
to which she has been subjected by reason 
of said injuriesv was proper. — ^Wash. & B. 
Bwy. Co. YS. SuUivan, 136 Md. 202; 110 A. 
478. 

12. In an action for damages for personal 
injuries, court did not err in refusing to 
permit the plaintiff to state the amount of 
salary he received as manager of race tracks 
in certain years, where he testified that the 
employment was only temporary, not forming 
a proper basis for estimating his earning ca- 
pacity. — ^Waltring vs. James, 136 Md. 406; 
111 A. 125. 

13. Where gasoline was shipped to buyer 
in tank cars rented by seller, buyer, on failure 
to unload cars within a reasonable time, was 
liable to seller for the fair and reasonable 
value of the use and occupation of the cars 
during period of wrongful detention, though 
it had no knowledge of the rental agreement 
under which seller rented the cars, the terms 
of such agreement being immaterial. — ^Penn 
on Co. vs. Triangle P. ft G. Co., 136 Md. 559; 
111 A. 482. 

DEATH 

See 1st Vol. — ^Negligence, Par. 26. 
See Herein — ^Negligence; Kailroads; Street 
Railways. 
1. Evidence held to warrant conclusion 
that wife, who together with her husband and 
child was killed when their automobile was 
struck by a train, survived her husband and 
child, and that, therefore, her administrator 
was entitled to all of the husband's person- 
alty bequeathed to her absolutely, and which 
would otherwise go to her next of kin im- 
mediately, under Code, Art. 93, Sec. 326. — 
McComas vs. Wiley, 134 Md. 572; 108 A. 196. 
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2. The issue whether a wife survived her 
husband and their child, who perished with 
her in a common disaster, must be decided 
without aid of any legal presumptions; it 
being a settled principle of the common law 
that, when several lives are lost in the same 
disaster, there is no presumption of survivor- 
ship by reason of age or sex, or that all died 
at the same moment. — ^McComas vs. Wiley, 

134 Md. 572; 108 A. 196. 

3. Under Code Pub. Gen. Laws, Art. 67, 
Sec. 2, declaring that every action for wrong- 
ful death shall be for the benefit of the hus- 
band, wife, parent, or child, no recovery can 
be had for the benefit of an illegitimate child; 
the word *^child'' as used in the statute 
meaning a legitimate child. — ^W., B. & A. B^ 
Co. vs. State, 136 Md. 103; 111 A. 164. 

DECEIT 

See 1st Vol. — Fraud and Deceit. 
See Herein — Fraud. 

DECLARATION 

See 1st Vol. — ^Pleading and Practice, Par. 8; 

Negligence, Par. 32. 
See Herein — Pleading. 

DEDICATION 

See Ist Vol. — Dedication of Highways; Emi- 
nent Domain. 
See Herein — Eminent Domain. 

1. Where receivers, authorized to sell landy 
prepared and filed a plat of the land in the 
receivership proceeding, and thereafter exe- 
cuted deeds describing the land by reference 
to such plat, there was a dedication of the 
avenues and streets laid down or projected on 
the plat. — Sanderson vs. Baltimore City, 135 
Md. 509; 109 A. 425. 

2. Where deed describes land with ref- 
erence to a plat and streets laid down on 
such plat, grantee, having erected a dwelling 
on a portion of the land conveyed after the 
grade had been established, could not ques- 
tion the dedication of land for such streets, 
or question city's right to accept such land 
for public street purposes, though city did 
not accept land until 17 years after grantee 
acquired title. — Sanderson vs. Baltimore City, 

135 Md. 509; 109 A. 425. 

3. Execution of commissioner's deed de- 
scribing land with reference to plat filed by 
receivers in receivership proceedings, and 
with reference to the streets and avenues 
laid down on such plat, held to be dedication 
of the streets and avenues so referred to. — 
Sanderson vs. aBltimore City, 135 Md. 509; 
109 A. 425. 

DEEDS 

See 1st Vol. — Deeds. 

1. Where granting and habendum clauses 
of a deed conveying (reserving, however, ab- 
solute right to dispose of property during 
grantor's lifetime) in fee-simple, etc., the 
reservation is not void because of repugnancy, 
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and a subsequent conveyance by grantor is 
valid. — ^Weinbeck vs. Dahms, 134 Md. 464; 
107 A. 12. 

2. Where there is a clear repugnancy be- 
tween granting clause and habendum of pro- 
viso in a deed, the attempted limitation on 
the grant is void, but where repugnancy is 
not clear, grantor's intent will be ascertained 
by giving effect to all parts of deed. — ^Wein- 
beck vs. Dahms, 134 Md. 464; 107 A. 12. 

3. A covenant against incumbrances is not 
a covenant running with the land, but in the 
nature of a personal covenant. — Levlne vs. 
HuU, 135 Md. 444; 109 A. 141. 

4. The covenant of grantors that they had 
not done or suffered to be done any act, 
matter, or thing whatsoever to incumber the 
property was not broken by a right of way 
coming into existence prior to time grantor 
acquired title. — ^Levine vs. Hull, 135 Md. 444; 

109 A. 141. 

5. Where a deed contained a covenant for- 
bidding the grantee from erecting any out- 
buildings, etc., but such covenant contained 
no provisions showing that it was to extend to 
the grantor's assignee, and it further ap- 
peared that the grantor's son who received 
other property of the grantor in the vicinity 
remaining unsold asserted the right either to 
sell the same free from such restrictions or 
to impose them if he desired, and that the 
restriction did not apply to all of the lands 
sold, it cannot be enforced by the son as a 
subsequent grantee, on the theory that where 
restrictions are made for the common ad- 
vantage of a set of purchasers, such purchas- 
ers and their assigns may enforce them inter 
sese for their own benefit. — Binggold vs. 
Denhardt, 136 Md. 136; 110 A. 321. 

6. Where a deed containing a restrictive 
covenant made no provision as to heirs or 
assignees of either grantor or grantee, the 
covenant cannot be enforced by the grantor's 
subsequent grantee as her assignee, on the 
theory that the covenant extended to as- 
signees. — Ringgold vs. Denhardt, 136 Md. 136; 

110 A. 321. 

7. Where a conveyance referred to the 
deed to her immediate predecessor and de- 
clared that she should be bound by restrictions 
contained therein, the grantee is chargeable 
with notice of such restrictions and cove- 
nants. — ^Binggold vs. Denhardt, 136 Md. 136; 
110 A. 321. 

8. Where a deed containing a covenant 
restricting the grantee from constructing 
buildings other than one already erected, etc., 
did not refer to heirs and assignees of either 
the grantor or grantee. Code Pub. Gen. Laws, 
Art. 21, Sec. 11, declaring that no words of 
inheritance shall be necessary to cerate an 
estate in fee-simple, but every conveyance of 
real estate shall be presumed to pass a fee- 
simple, unless a contrary intention shall ap- 
pear, has no application, and will not be con- 
sidered in determining the right of the 
grantor's successors to enforce the restric- 
tive covenant. — ^Binggold vs. Denhardt, 136 
Md. 136; 110 A. 321. 
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9. A covenant in a deed, providing that 
no other building should be erected on the lot, 
and that the condition should embrace all 
stables or outbuildings of whatever descrip- 
tion, is sufficiently broad to include a garage, 
which is undoubtedly an outbuilding, and will 
support an injunction, on the part of one 
entitled to enforce the same, restraining the 
grantee from erecting a garage. — ^Binggold vs. 
Denhardt, 136 Md. 136; 110 A. 321. 

10. Where a deed of trust expresses a 
money consideration and professes to be made 
thereon, though the amount is nominal, the 
deed, containing appropriate terms, may be 
treated as a deed of bargain and sale, the use 
being executed in the bargainee, and the 
statute being exhausted, so that the bene- 
ficiaries both for life and in remainder take 
equitable estates. — ^Peter vs. Peter, 136 Md. 
157; 110 A. 211. 

11. A deed between parties, who are non- 
residents of the state, which conveyed prop- 
erty both in the place of the parties ' residence 
and within the state, must be construed ac- 
cording to the state law in so far as the real 
estate therein is affected. — ^Peter vs. Peter, 
136 Md. 157; 110 A. 211. 

DEFINITIONS 

See 1st Vol. — Definitions. 
See Herein^ — Contracts. 

DEPOSITIONS 

See 1st Vol. — Depositions. 
See Herein — ^Witnesses. 

1. Code, Art. 35, Sec. 17, does not prohibit 
testimony from being taken by deposition, 
while a trial is pending, and such matter 
should be largely left to the discretion of the 
Trial Court.— Basst vs. Morris, 135 Md. 243; 
108 A. 787. 

2. Where notice that deposition would be 
taken in Washington, D. C., was served in 
Baltimore on Monday, and the deposition was 
taken on Saturday, the notice was sufficient. 
— Rasst vs. Morris, 135 Md. 243; 108 A. 787. 

DESCENT AND DISTRIBUTION 

See 1st Vol. — Descent and Distribution; Exe- 
cutors and Administrators; Wills. 

See Herein — Conversion Executors and Ad- 
ministrators; Orphans' Court; Wills. 

1. Acts 1916, C. 325, Sec. 3, giving sur- 
viving spouse the same share in the land 
within the state belonging to deceased spouse 
at time of his death or her death as such sur- 
viving spouse would take in personal property 
of deceased spouse, though deceased spouse 
died testate, gives surviving wife a one-third 
in fee of land belonging to deceased husband 
at time of his death, and not merely a life 
estate therein; such being the interest she 
would 'take under the statute in his personal 
estate. — ^Key vs. Key, 134 Md. 418; 106 A. 744. 

2. In a proceeding to set aside the probate 
of a will brought by certain alleged relatives, 
evidence held insufficient to show that ca- 
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DESCENT AND DISTRIBUTION— Cont'd. 

veators were next of kin and heirs at law of 
decedent. — Hendrickson vs. Attick, 136 Md. 1; 

109 A. 468. 

3. The right of erring husband to dis- 
tributive share in estate of deceased wife, 
consisting of personalty, is unaffected by St. 
13 Edward I, C. 34, barring right of erring 
wife to dower; as, even if the statute be in 
force in the state, and be applicable to the 
husband as well as the wife, it relates only 
to real estate. — ^Mack vs. Pario, 136 Md. 179; 

110 A. 198. 

DIVORCE 

See 1st Vol. — Marriage and Divorce. 

I.— NATURE AND FORM OF REMEDY 

1. The divorce jurisdiction of courts of 
equity is conferred by statute, and the statute 
limits and prescribes such jurisdiction. — 
Murray vs. Murray, 134 Md. 653; 107 A. 650. 

2. Marriage is a relation in which the 
public is deeply interested, and it is sub- 
ject to proper regulation and control by the 
state, and cannot be dissolved as an ordinary 
contract at the desire of the parties. — ^BounclB 
vs. Bounds, 135 Md. 220; 108 A. 870. 

n.— GROUNDS. 

3. Mere turbulence of temper, perulance of 
manners, infirmity of body or mind, are not 
pounds of divorce, and a divorce cannot be 
granted on ground of cruelty save for the 
gravest and most weighty cause. — Bounds vs. 
Bounds, 135 Md. 220; 108 A. 870. 

4. Where a husband left home on the 
ground of his wife's petulance of temper, 
heldy that the evidence showed there was no 
desertion by the wife which would entitle the 
husband to divorce, but that the wife, who 
shortly thereafter filed bill for divorce a 
menst et thoro, was entitled to divorce on the 
ground of the husband's desertion. — ^Bounds 
vs. Bounds, 135 Md. 220; 108 A. 870. 

5. By Code Pub. Gen. Laws, Art. 16, Sec. 
38a, divorce a mensa may be granted for 
abandonment and desertion without regard to 
duration. — ^Toung vs. Young, 136 Md. 84; 
110 A. 207. 

6. Abandonment and desertion, to con- 
stitute ground for divorce a mensa, must be 
the deliberate act of the party complained of, 
done with intent the marriage relation should 
no longer exist. — Young vs. Young, 136 Md. 
84; 110 A. 207. 

7. In a wife's suit for divorce a mensa on 
ground of cruelty, wherein defendant husband 
tiled cross-bill for abandonment and deser- 
tion, evidence held insufficient to show acts of 
wife in leaving husband and in remaining 
away, especially in view of his declarations 
as to condition on which she could return, 
were done with intent finally to terminate 
marriage relation. — Young vs. Young, 136 Md. 
84; 110 A. 207. 

8. Refusal of a wife to indulge in sexual 
intercourse with her husband is matrimonial 
** desertion" and *' abandonment " of a hus- 
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band by the wife, undtir Code Pub. Gen. Laws, 
Art. 16, Sec. 37, stating grounds for divorce. 
— Fleegle vs. Fleegle, 136 Md. 630; 110 A. 889. 

9. Abandonment, under Code Pub. Gen. 
Laws, Art. 16, Sec. 37, to constitute ground 
for a final divorce, must be the deliberate act 
of the party complained of, done with the 
intent that the marriage relation •Should no 
longer exist. — ^Fleegle vs. Fleegle, 136 Md. 
630; 110 A. 889. 

ni.— DEFENSES 

10. Where a wife committed adultery, and 
subsequently was convicted of crime and 
jailed, and the husband remarried while she 
was in jail without inquiry, thinking his first 
marriage dissolved, such husband is not en- 
titled to divorce from his first wife on the 
ground of her adultery, being open to re- 
crimination for the same offense. — Geisselman 
vs. Geisselman, 134 Md. 453; 107 A. 185. 

11. It is not only the right, but the duty, 
of the court to refuse to grant a divorce, al- 
though the defense of recrimination is not 
formally set up, if it appears that the plain- 
tiff is guilty of it. — Geisselman vs. Geissel- 
man, 134 Md. 453; 107 A. 185. 

IV.— JURISDICTION, PROCEEDINGS AND 
RELIEF 

12. A petition asking that an enrollment 
of a decree by which a petitioner was di- 
vorced from his wife be annulled and set 
aside, on the ground that the allegations in 
the bill for divorce were untrue, and that 
the wife was not a faithful, loving and chaste 
wife, as alleged in her petition, and testified 
to by her at the trial of the case, and that 
petitioner did not know that he was charged 
with adultery and that his wife had alleged 
that she was chaste and * ^feeling that the 
conduct of his wife was such that he would 
no longer live with her, did unthinkingly not 
defend such suit for divorce," did not show 
that decree was entered by surprise or mis- 
take, and it was error to overrule a demurrer 
thereto. — Pressler vs. Pressler, 134 Md. 243; 
106 A. 686. 

13. Under Code Pub. Gen. Laws, 1904, Art. 
16, Sec. 38, providing that in all cases where 
a divorce is decreed the court may award 
property to the wife, and shall have power 
to direct who shall have custody of the 
children, the power to ward the custody of 
the children is dependent on the granting of 
a divorce, and a decree determining the 
custody after denying the divorce is void. — 
Murray vs. Murray, 134 Md. 653; 107 A. 550. 

v.— ALIMONY, PROPERTY RIGHTS, AND 
RIGHT TO MODIFY DECREE EFFECT- 
ING SAME 

14. An Allowance to a wife of the sum of 
$250 as counsel fees and the further sum of 
$200 per month as alimony pendente lite, was 
not excessive, where the husband was worth 
$30,000 and had an actual income of $11,302; 
it appearing that the wife was destitute and 
in a delicate condition. — ^Wygodsky vs. 
Wygodsky, 134 Md. 344; 106 A. 698. 
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15. Under a decree allowing tiemporary 
alimony, which provided that it should con- 
tinue until **the further order of the court," 
the court had the right and power to change 
or modify the decree as the conditions or 
other circumstances might require, either by 
increasing or diminishing the amount as the 
case might demand. — ^Wygodsky vs. Wygod- 
8ky, 134 Md. 344; 106 A. 698. 

16. The amount of an allowance as ali- 
mony is largely within the judicial discretion, 
and rests upon the facts and circumstances of 
each case, having regard to the husband's 
income, the estate of the wife, the age and 
condition of the parties, the disposition an4 
care of the children, and the ability of the 
parties to care for themselves. — Wygodsky 
vs. Wygodsky, 134 Md. 344; 106 A. 698. 

17. While there is no fixed rule as to the 
award or amount of alimony to a wife pend- 
ing a suit for divorce, a destitute wife, who 
has been abandoned or who is living apart 
from her husband, will be awarded alimony 
and a means of prosecuting or defending a 
suit for divorce, and this without any inquiry 
whatever into the merits. — ^Wygodsky vs. 
Wygodsky, 134 Md. 344; 106 A. 698. 

18. While the Court of Appeals has the 
undoubted right and power to review the 
amount allowed and fixed as alimony in di- 
vorce proceedings by the lower court, it 
should not disturb the large discretion vested 
in the chancellor, unless it is thoroughly 
satisfied that there has been error in the 
amount named. — Wygodsky vs. Wygodsky, 
134 Md. 344; 106 A. 698. 

19. A divorce decree requiring defendant 
husband to pay certain weekly amounts to his 
wife for the maintenance of a child, which 
was not appealed from, was conclusive as to 
defendant's obligation to maintain the child 
on petition by the wife subsequently to have 
the amount of the allowance increased, even 
though there existed an agreement between 
husband and wife which was a legal exone- 
ration of the husband from the maintenance 
of the child. — ^Bowers vs. Bowers, 135 Md. 
453; 109 A. 111. 

20. Before the court strikes from the final 
decree the award of alimony, it should give 
plaintiff notice and opportunity to show 
cause; and, where the record does not indicate 
the circumstances under which the order was 
passed, the cause will be remanded without 
affirmance or reversal so that such oppor- 
tunity may be given. — ^Braecklein vs. Braeck- 
lein, 136 Md. 32; 109 A. 546. 

21. Since '* alimony'' is maintenance for 
the wife out of the husband's income and not 
a division of property, the court awarding it 
can, even after enrolling of the final decree, 
strike therefrom the provision for alimony 
whether the decree was a vinculo or a mensa. 
— Braecklein vs. Braecklein, 136 Md. 32; 109 
A. 546. 

VI.— CUSTODY AND SUPPORT OF 
OHILDBEN 

22. In divorce cases, the primary concern 
is to make such award of the custody of a 
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child of the marriage as will promote its 
highest welfare, with due consideration of 
the natural feelings and legitimate interests 
of the parents.-^Pangle vs. Pangle, 134 Md. 
166; 106 A. 337. 

23. Where wife was divorced for her 
adultery, and made no effort to retain control 
of daughter of marriage, whose custody was 
awarded the husband, but permitted him, a 
race horse owner and trainer, to take daugh- 
ter to Cuba for the following winter, while 
the divorced wife married her paramour, such 
wife cannot have modification of decree as to 
custody of daughter to award it to each 
parent for alternate periods of two months. — 
Pangle vs. Pangle, 134 Md. 166; 106 A. 337. 

24. Under Code Pub. Civ. Laws, Art. 16, 
Sec. 38, the court which granted a husband a 
decree of divorce, on petition of the wife had. 
authority to revise it in so far as relating 
to the custody of the child, even though the 
application was made after expiration of the 
term at which the decree was passed. — 
Pangle vs. Pangle, 134 Md. 166; 106 A. 337« 

DOWER 

See 1st Vol. — ^Dower. 

DUPLICITY 

See 1st Vol. — Duplicity. 

DURESS 

See 1st Vol. — Duress. 
See Herein — ^Fraud. 

EASEMENTS 

See 1st Vol. — Easements. 
See Herein — Dedication. 

EJECTMENT 

See 1st Vol. — ^Ejectment. 

ELECTIONS 

See 1st Vol. — Elections. 

v.— BEOISTBATION OF VOTERS 

1. The registration of voters under the 
Charter of Crisfield, Sec. 58, as amended by 
Laws 1918, C. 163, is a condition precedent 
to the right to vote, and if there were no 
registration, no legal election could be held. 
— ^Bichardson vs. Blackstone, 135 Md. 530; 
109 A. 440. 

VI.— NOMINATIONS AND PBIMABY 
ELECTIONS 

2. Though an affiliated Democrat, under 
3 Code Pub. Gen. Laws, Art. 33, Sec. 182, 
cannot vote in a Republican primary, yet, 
under 4 Code Pub. Gen. Laws, Art. 33, See. 
184, providing that the Board of Supervisors 
of Elections shall cause to be printed on the 
official ballots the names of all candidates 
for office and for membership in any exe- 
cutive committee, and affiliated Democrat 
who complies with statutory provisions as to 
residence, payment of fees, etc., is entitled 
to have his name printed as a candidate for 
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the office of central committeeman to the 
Republican party. — Gennan vs. Santer, 136 
Md. 62; 109 A. 571. 

Vin.--CONDTJCT OF ELECTIONS 

3. Making the registration return and 
posting the list of registrants, selection of 
judges, and filing of applications by candi- 
dates, are matters the omission of which are 
mere irregularities in the conduct of the 
election, and do not affect the legality of the 
holding of the election. — ^Bicliardson vs. Black- 
stone, 136 Md. 630; 109 A. 440. 

EMBEZZLEMENT 

See 1st Vol. — ^Embezzlement. 

EMINENT DOMAIN 

See 1st Vol. — Eminent Domain. 
See Herein — Dedication. 

H.— COMPENSATION, MEASUBE AND 
AMOXTNT 

1. Machinery, shafting, belting, engines, 
bailers, sprinklers, elevators, heating plants, 
heating and water pipes, plumbing, dust and 
shaving collectors and conveyors, fume mix- 
ers, and electric wiring, which are actually 
annexed to buildings or land, and have been 
so annexed with the intention of their re- 
maining permanently for use in connection 
with the buildings and land, and are essen- 
tial to the purposes for which the buildings 
and land are being used, are fixtures, and are 
to be considered a part of the buildings and 
land in a condemnation proceeding. — Balti- 
more City vs. Himmel, 136 Md. 66; 107 A. 622. 

2. Owners of land taken in condemnation 
proceedings are entitled to just compensation 
for the property taken; such compensation 
being the present fair market value of the 
land taken, as enhanced by the buildings and 
fixtures upon it. — Baltimore City vs. Himmel, 
136 Md. 66; 107 A. 622. 

3. Where street was constructed so that 
only access to plaintiff 's residence was a steep 
stairway in the form of a ladder, and so that 
the stable on her premises was undermined 
and required to be taken down, there was a 
taking of private property by the city; re- 
quiring city to make just compensation there- 
for, under Const. Art. 3, Sec. 40; there being 
a practical destruction of access to and from 
the property. — Sanderson vs. Baltimore City, 
136 Md. 609; 109 A. 426. 

m.— PROCEEDINGS TO TAKE PBOPEBTY 
AND ASSESS COMPENSATION, EVI- 
DENCE, INSTRUCTIONS, ETC. 

4. In condemnation proceedings by a City, 
evidence was admissible of the structural 
value of the buildings on the land involved, 
with a due allowance for depreciation, as re- 
flecting on the market value of the land of 
which the buildings were adapted, so that 
their structural value represented a fairly 
proportionate enhancement of the market 
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value of the land. — ^Applefeld vs. M. & C. C. 
of Balto., 234 Md. 628; 107 A. 347. 

5. The assessment of property made by 
public authorities for purposes of taxation is 
not admissible in condemnation proceedings 
to prove value of land. — ^Baltimore City vs. 
Himmel, 136 Md. 66; 107 A. 622. 

6. In condemnation proceedings, evidence 
of structural value and of present cost of re- 
production of buildings on the land con- 
demned may be proved, with a due allowance 
for depreciation, as reflecting upon the market 
value of the land, provided the buildings are 
well adapted to the land and its surroundings, 
and their structural value represents a fairly 
proportionate enhancement of the market 
value of the land. — ^Baltimore City vs. Him- 
mel, 136 Md. 66; 107 A. 622. 

7. In a condemnation proceeding, it was 
error to instruct the jury that they could con- 
sider fixtures in arriving at the amounts of 
compensation to be awarded the land owner, 
where the instruction did not make it clear 
to the jury that they should award to the 
owner the fair market value of the land, as 
enhanced by the fixtures and buildings, etc. — 
Baltimore City vs. Himmel, 136 Md. 66; 107 
A. 622. 

8. A return, whether sworn to or not, made 
by owner of land to assessors, showing the 
value of the property, is admissible in con- 
demnation proceedings, both to impeach the 
owner and as independent evidence of value. 
—Baltimore City vs. Himmel, 136 Md. 66; 107 
A. 622. 

9. A city, having obtained a condemnation 
judgment for street purpose, may not, after 
the subsequent lapse of about three and one- 
half years, during which the value of the real 
property had become greatly increased, take 
advantage of damages awarded, since such 
would be manifestly unjust. — Wagner vs. 
Bealmear & Son Co., 136 Md. 690; 109 A. 466. 

10. An abandonment of a right of way 
condemned for public use may be by explicit 
renunciation of purpose, in the case of a 
municipality, by repeal of the ordinance under 
which the proceedings were instituted, or it 
may be deduced from acts in pais, and 
whether those acts are sufficient evidence of 
intention to abandon the proceedings is a 
question of fact for the jury or the chancellor 
sitting in equity, and not one of law. — 
Wagner vs. Bealmear & Son Co., 136 Md. 690; 
109 A. 466. 

v.— TITLE OR RIGHTS ACQUIRED 

11. No title to property condemned for 
public use passes to the condemning parties 
until there has been a payment or a tender 
of the damages fixed for the taking. — Wagner 
vs. Bealmear & Son Co., 136 Md. 690; 109 A.. 
466. 

ENTIRETY, ESTATE BY 

See 1st Vol.— Husband and Wife, Par. 3. 
See Herein — Husband and Wife, I. 



25 



Digitized by 



i^oogle 



EQUITY 

EQUITY 

See 1st Vol. — Equity, Injunction; Laches; 
New Equity Rules Set Out in Full in 134 
Md. 

See Herein — Fraud; Fraudulent Conveyances; 
Beformation and Alteration of Instru- 
ments; Partition; Venue. 

I.-~JXJEISDICTION, PEINOIPLBS, AND 
MAXIMS 

1. Equity will afford relief where basis of 
application for rescission on contract of sale 
of stock is some fiduciary relation, mistake, or 
misrepresentation, and fraud either actual or 
constructive. — Eeld vs. Hughlett, 135 Md. 181; 
108 A. 477. 

2. An Equity Court may appoint a trus- 
tee to administer certain provisions of the 
will of a deceased, without infringing upon 
the authority of the Orphans' Court or an 
administrator appointed by it. — Sharp vs. 
State, 135 Md. 551; 109 A^ 454. 

3. Where an appeal is given by law to 
parties affected by the action of a tribunal, 
any objection going to the legality or regu- 
larity of the proceeding is open for review 
on that appeal, and redress on such grounds 
must be sought in that mode only. — ^U. S. F. 
& G. Oo. vs. Taylor, 136 Md. 545; 110 A. 883. 

n.— LACHES AND STALE DEMANDS OB 
SUITS 

4. Where consent decree was passed and 
release pursuant thereto executed, settling 
controversy over assignment of $5,000 inter- 
est in a partnership 5 years before a party 
thereto filed bill to assert contrary rights, 
he was guilty of laches. — Wagner vs. Bum, 
134 Md. 18; 106 A. 2. 

5. Apparent delays in the prosecution of 
a suit to set aside deeds on the ground they 
were not the voluntary act of the grantor, 
an aged woman, held not such laches as to 
call for dismissal of the bill, though there 
may be laches in failure to prosecute with 
diligence a suit actually commenced as well 
as by delay in beginning a suit. — Hammers- 
ley vs. Bell, 134 Md. 172; 106 A. 339. 

6. Laches, acquiescence, etc., are generally 
matters of defense, unless disclosed in the 
bill, when they can be reached by demurrer. 
— Salisbury vs. Camden Sewer Co., 135 Md. 
563; 109 A. 333. 

IV.— PLEADING 

7. Creditors' bill to sell real estate of a 
decedent to pay debts, merely averring that 
decedent was seized of real estate in W. 
County, was insufficient in description to iden- 
tify the property, where .the evidence merely 
described it as a farm at W. in that County. 
— Boland vs. People's Bk., 134 Md. 218; 106 
A. 570. 

8. Every presumption will be indulged in 
favor of agreement, a copy of which is filed 
with the bill. — ^Wilson vs. Vandersall, 134 Md. 
481; 107 A. 177. 
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9. In suit to have two deeds, one from 
husband and wife to M. and one from M. to 
the wife, declared void because made with in- 
tent to defraud creditors of the husband, now 
deceased, complaint held demurrable, in that 
exhibits made a part thereof showed that 
deceased was not indebted to plaintiff when 
the deeds were made, and that the plaintiff 
was guilty of laches. — ^Wilson vs. Vandersall, 

134 Md. 481; 107 A. 177. 

10. Allegations regarding defendant 's mar- 
riage to an aged negress, that he promptly 
secured all her property, etc., held to state 
that a confidential relationship existed be- 
tween them which was abused by defendant. 
—Chase vs. Grey, 134 Md. 619; 107 A. 537. 

11. Facts as alleged in a bill are admitted 
by a demurrer to be true. — Fleegle vs. Fleegle, 
136 Md. 630; 110 A. 889. 

12. A demurrer to a bill admits the facts 
which are well pleaded. — ^Lipson vs. Evans, 

135 Md. 127; 108 A. 470. 

13. Where it appears from the bill that 
plaintiff executors have no knowledge as to 
the circumstances under which an assign- 
ment was made by decedent to defendant, a 
female, which assignment they attack as ob- 
tained without consideration, and by improper 
influence over decedent through illicit sexual 
relations, demurrer does not admit the truth 
of conclusions of law. — Lipson vs. Evans, 135 
Md. 127; 108 A. 470. 

IV (A) .—PLEADING, GBOUPED XJNDEB 
FACTS 

See Injunction IV (A). 

14. Boland vs. People's Bank, 134 Md. 
218 (Creditor's bill to sell real estate of a 
decedent to pay debts); Wilson vs. Vander- 
sall, 134 Md. 481 (Bill by creditor to set aside 
deeds, made to defraud creditors, after death 
of grantor); Chase vs. Grey, 134 Md. 619 
(Bill by ex. of deceased wife of defdt. to com- 
pel deft, to account for personal property ob- 
tained from wife as alleged gift, by means of 
undue influence); Wright vs. Wright, 134 Md. 
659 (bill by children to enforce antenuptial 
agreements between their parents, as against 
provisions of father's will more favorable to 
mother); Lipson vs. Evans, 135 Md. 127 (bill 
by ex. to recover from their decedent's al- 
leged mistress an assignment of, or receipt 
for, certain bonds obtained solely as the re- 
sult of her improper influence over decedent) ; 
Fleegle vs. Fleegle, 136 Md. 630 (bill for di- 
vorce a vinculo matrimonii on ground of 
desertion by refusal to have sexual inter- 
course). 

Vm.— HEABING, SUBMISSION OF 
ISSX7ES, AND BEHEABING 

15. Where a case is heard upon bill and 
answer and the answer swears away the equi- 
ties of the bill, the relief asked will not be 
granted, but the bill will be dismissed. — 
Farmers & Planters Co. vs. Mayor, etc., 136 
Md. 617; 111 A. 112. 
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X.— DECREE, ENFOBCEMENT THEREOF, 
OPENING AND VACATING 

16. Although the general rule is that after 
an enrollment of a decree in chancery, in the 
absence of fraud, surprise, or irregularity in 
its procurance, a substantial error in it will 
not be corrected or the case granted upon a 
mere petition, a bill of review or an original 
bill for fraud being the appropriate form of 
proceeding, yet there are some cases, not 
heard on their merits, where decree was en- 
tered by mistake or surprise, or under such 
circumstances as would satisfy the court in 
the exercise of a sound discretion that an 
enrollment ought to be set aside, where the 
procedure may be by petition. — ^Pressler vs. 
Pressler, 134 Md. 243; 106 A. 686. 

17. A court of equity has concurrent juris- 
diction with courts of law to enter a pecuniary 
decree for the recovery of money secured by 
abusing a fiduciary relationship. — Chase vs. 
Grey, 134 Md. 619; 107 A. 537. 

18. After the court has ratified and con- 
firmed a tax sale under the special authority 
conferred on it by statute, in the absence of 
some provision so authorizing, it does not 
retain control of the case after the time orders 
or decrees become enrolled. — Beth vs. Levin- 
son, 135 Md. 395; 109 A. 76. 

19. An objection to the form of the de- 
cree as being multifarious and decreeing re- 
lief in excess of that which was prayed in the 
bill was without weight, where there had 
been a consolidation of two cases, in one of 
which appellant was defendant, and in the 
other plaintiff, and under agreement of coun- 
sel, upon the consolidation, the decree to be 
entered was to be such as should fully meet 
the exigencies or rightful claims of both 
parties, and there were infant interests as 
well as those of the litigating parties, to be 
protected.— Blunt vs. Blunt, 136 Md. 194; 110 
A. 473. 

ESTOPPEL 

See 1st Vol. — Equity, Par. 7; Fraud and Du- 
ress, Par. 17. 

m.— EQUITABLE ESTOPPEL 

1. Trustees having applied to Court of 
Equity asking it to assume jurisdiction of 
execution of trust under deed void as a pre- 
petuity, and having undertaken execution of 
trust under a decree of court which is still 
in force, they are estopped from withholding 
from beneficiary the beneficial interests in 
the trust property recognized by the decree. 
— Latrobe vs. Amer. Colonization Soc, 134 
Md. 406; 106 A. 858. 

2. A landlord who allows his tenant to 
expend large sums of money in valuable and 
lasting improvements without objection is 
estopped to assert that such improvements 
forfeit the lease, where no substantial damage 
results therefrom. — Swartz vs. Meier, 136 Md. 
72; 110 A. 202. 

3. Where a creditor who signed an agree- 
ment for the completion of the debtor's con- 
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traot by trustees thereafter furnished supplies 
to the trustees, which he charged against the 
trustees without naming them as individuals, 
and collected from them as trustees until after 
the completion of the contracts without inti- 
mating an intention to hold them personally 
liable, he was estopped by his dealings there- 
after to claim personal liability by them. — 
Boyle vs. Bider, 136 Md. 286; 110 A. 524. 

4. Where all the facts and circumstances 
in evidence showed an intention to hold trus- 
tees only in their oflicial capacity, the mere 
testimony by plaintiff of an unasserted intent 
to hold them personally liable is not sufficient 
to require the submission of the issue of his 
intent to the jury. — Boyle vs. Bider, 136 Md» 
286; 110 A. 524. 

EVIDENCE 

See 1st Vol. — Depositions; Evidence; Wit- 
nesses; Under different subjects; Custom 
and Usages. 

See Herein — Appeal and Error; Criminal 
Law; Depositions; Under different sub- 
jects, Customs and Usages. 

I.— JUDICIAL NOTICE 

1. A deed executed by residents of the 
District of Columbia cannot be construed ac- 
cording to the law of the District, where no 
evidence as to such law was offered. — Peter 
vs. Peter, 136 Md. 157; 110 A. 211. 

2. The courts take judicial notice that the 
computation of time, as when the moon or 
the sun rises or sets, the duration of the day 
or night at a particular place at a particular 
time, and therefore that at a certain hour on 
a certain dav it was or was not daylight. — 
Bowser vs. State, 136 Md. 342; 110 A. 854. 

3. The courts take judicial notice of the 
selective service rules and regulations, for 
Act May 18th, 1917, Sec. 4, (U. S. Comp. St. 
1918, U. S. Comp. St. Ann. Supp. 1919, Sec. 
2044D), authorized the president to make 
rules and regulations, and such rules and 
regulations became part of the public records, 
of which the courts will take notice; hence 
the admission of evidence thereof was imma- 
terial.— Hettleman vs. Frank, 136 Md. 361; 
110 A. 715. 

4. The courts will take judicial notice of 
Acts of Congress of a public nature or charac- 
ter.— Hettleman vs. Frank, 136 Md. 351; 110 
A. 715. 

IV.— BELEVANCY, MATEBIALITY AND 
COMPETENCY IN GENEBAL 

5. In action by b*uyer of sulphuric acid 
against manufacturing seller for shortage in 
deliveries, testimony of a witness connected 
with the buyer company as to whether or not 
the buyer did not refuse to take a certain 
percentage of its quota in an earlier year, 
held inadmissible as under a period of a dif- 
ferent contract and different companies. — 
Davison Chem. Co. vs. Baugh Cliem. Co., 134 
Md. 24; 106 A. 269. 

6. In action by buyer of sulphuric acid 
against manufacturing seller, testimony of 
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manager of third company as to whether 
.seller company made full deliveries to his 
company under its contract during a certain 
period involved, held inadmissible. — ^Davison 
Chem. Co. vs. Baugh Chem. Co., 134 Md. 24; 
106 A. 269. 

7. In action by buyer of sulphuric acid 
against manufacturing seller for shortage in 
deliveries, testimony of manager of fertilizing 
department of a third company as to whether 
the seller company possessed the good will 
•of the witness' company, held inadmissible as 

irrelevant. — ^Davison Chem. Co. vs. Baugh 
Chem. Co., 134 Md. 24; 106 A. 269. 

8. In action by buyer of sulphuric acid 
against manufacturing seller for shortage in 
-delivery testimony as to whether or not buyer 

company had in past taken its full quota 
under its contracts, or, under a certain clause, 
had taken only part, held inadmissible on 
ground conditions might have been altogether 
different. — ^Davison Chem. Co. vs. Baagh 
Chem. Co., 134 Md. 24; 106 A. 269. 

9. In action by buyer of sulphuric acid 
against manufacturing seller for shortage 
in deliveries, testimony, as to why buyer 
company built a plant to make acid, that it 
was owing to a threat made by the seller's 
president that his company was going to drive 
the buyer out of business, and testimony as 
to the conversation with the president of the 
seller company, held admissible as reflecting 
on question whether seller refused to furnish 
acid for reasons it relied on or for other rea- 
sons. — ^Davison Chem. Co. vs. Baugh Chem. 
Co., 134 Md. 24; 106 A. 269. 

10. In suit involving liability of general 
contractors in attachment issued against them 
on a judgment against subcontractor for work 
done by plaintiffs, general contractors' con- 
tention being that plaintiffs' claim was em- 
braced in contract with subcontractor, and 
that a release executed by him was in full for 
everything, architect was properly permitted 
to testify in explanation, as to whether sheets 
and bulletin made a part of contract with sub- 
contractor included work done by plaintiff. — 
Morrow vs. Arthur, 134 Md. 182; 106 A. 356. 

11. A witness had the right to explain the 
circumstances under which a letter was writ- 
ten.— Morrow vs. Arthur, 134 Md. 182; 106 A. 
356. 

12. In action on contract for repurchase of 
stock, another repurchase contract held ad- 
missible if only for purposes of contradicting 
a witness. — ^Bracey vs. McGary, 134 Md. 267; 
106 A. 622. 

13. In action on contract to repurchase 
stock, excluding a letter and telegram of- 
fered to corroborate defendant is not errone- 
ous, where their value would have depended 
upon defendant's evidence as to time and 
place of their receipt. — ^Bracey vs. McQary, 
134 Md. 267; 106 A. 622. 

14. In a suit for breach of a contract to 
«ell stock for plaintiff corporation, evidence 
as to the amendments made in plaintiff's 
charter would be admissible if followed up 
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by other essential evidence showing the plain- 
tiff was required to go elsewhere to obtain 
money and the actual cost to it in securing^ 
such money because of the breach by defend- 
ant. — ^Middendorf W. ft Co. vs. Milbum Co., 
134 Md. 385; 107 A. 7. 

15. In civil actions, evidence of general 
reputation of plaintiff is generally not ad- 
missible, unless attacked, or the proceedings 
are such as to put the reputation of the 
parties in issue. — Sappington vs. Fairfax, 136 
Md. 186; 108 A. 575. 

16. Ih an action against a street railroad 
company for personal injuries to plaintiff's 
minor child, mother's testimony as to con- 
versations had with attending physicians, 
some statements being made a year and a half 
or two years after the accident, were not ad- 
missible as res gestae. — ^Zipus vs. United 
Bwys. & Elect. Co., 135 Md. 297; 108 A. 884. 

17. In a proceeding to collect from state 
highway contractor's surety for money paid 
for purchase of materialman's claim against 
contractor, it was not error to exclude de- 
fendant's testimony of an agreement which, 
if established, would leave the claim unim- 
paired.^American Fidelity Co. vs. State, 135 
Md. 326; 109 A. 99. 

18. In an action for damages for slander, 
in that defendant said on an electric car that 
plaintiff was a German spy, a conversation 
then had between plaintiff and a third person 
in the presence of defendant, in which such 
third person said that he would inform plain- 
tiff 's employers as to what they were harbor- 
ing under their roof, was admissible as a part 
of the occurrence between plaintiff and de- 
fendant and as showing the effect of def end- 
ant 's slanderous remarks. — ^Phillips vs. Haug- 
aard, 135 Md. 427; 109 A. 95. 

19. Statements made by an administrator 
out of the presence of the surety on his bond 
were inadmissible as against the surety in an 
action on the bond. — Sharp vs. State, 135 Md. 
551; 109 A. 454. 

20. In an action for damages from the 
cutting of a fire hose by running cars over it, 
preventing the extinguishment of a fire, it 
was competent to prove the station agent 's 
statement that he knew of the intention of 
the firemen to put the hose across the track, 
and that he had taken precautions to prevent 
it from being cut, thus misleading firemen 
and preventing their taking care to see that 
trains were stopped. — ^McAdoo vs. Hanw&y, 
135 Md. 656; 109 A. 446. 

21. In an action for breach of a contract 
for the sale of fertilizer, an objection to a 
question relating to the conduct of plaintiff 
in regard to a previous contract between the 
parties, not involved in the action, was prop- 
erly sustained. — ^Martin Fertilizer Co. vs. 
Thomas & Co., 135 Md. 633; 109 A. 458. 

22. In an action for breach of contract for 
the sale of fertilizer, where defense was re- 
lease by plaintiff's non-payment of the first 
instalment, cross-examination as to whether 
the government requisitioned material from 
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defendant was incompetent. — ^Martin Fertili- 
zer Co. vs. Thomas & Co., 135 Md. 633; 109 
A. 458. 

23. In proceedings by alleged next of kin 
to set aside the probate of a will, a letter 
from a third party to a caveator relative to 
other heirs of decedent than those mentioned 
in the will, held inadmissible as hearsay. — 
Hendrickson vs. Attick, 136 Md. 1; 109 A. 468. 

24. In an action for commission on the 
purchase of corporate stock, where defendants 
denied the agree^ient to pay commission, it 
was not error to admit evidence that defend- 
ant had agreed to pay a similar commission to 
another for the purchase of stock of a dif- 
ferent corporation. — Conservation Co. vs. 
Stimpson, 136 Md. 314; 110 A. 495. 

25. In an action by a non-declarant alien 
to recover from an attorney sums paid to 
secure release from draft, sustaining of ob- 
jections to questions concerning the ailen's 
belief as to the power of the attorney was 
proper. — Hettleman vs. Frank, 136 Md. 351; 
110 A. 715. 

26. In an action by a non-declarant aUen 
to recover sums paid an attorney to procure 
his release from the draft, evidence as to 
the acts of the attorney in other cases was 
immaterial and inadmissible. — ^Hettleman vs. 
Frank, 136 Md. 351; 110 A. 715. 

27. In an action by a non-declarant alien 
to recover sums paid to secure release from 
draft, the alien's testimony that he was first 
given deferred classification and then re- 
classified, but that he never received a notice 
of call into service, was admissible. — ^Hettle- 
man vs. Frank, 136 Md. 351; 110 A. 715. 

28. In a wife's action for alienation, ex- 
clusion of question to the parties' son as a 
'witness whether he had not written his father 
asking for money, stating, **and this no 
game," held harmless to defendant. — Anna- 
rina vs. Boland, 136 Md. 365; 111 A. 84. 

29. There was no error in sustaining ob- 
jection to question to complaining witness in 
a bastardy trial, whether, about the time of 
the alleged intercourse with defendant, she 
had been out riding with any other young 
men, as no evil or sinister inference could be 
drawn from such a fact. — ^Leister vs. State, 
136 Md. 518; 111 A. 78. 

30. As tending to show recognition by 
defendant in a bastardy trial of his responsi- 
bility for the woman's condition, her testi- 
mony as to his giving her money and his state- 
ment as to marriage is admissible. — ^Leister 
▼8. SUte, 136 Md. 518; 111 A. 78. 

v.— BEST AND SECONDARY EVIDENCE 

31. In a proceeding by assignee of claim 
for material against contracting company 
surety, secondary evidence to prove the con- 
tents of a telegram sent by plaintiff to his 
son, authorizing him to bind plaintiff upon 
reorganization of the bankrupt contracting 
company, in which settlement of this claim 
was alleged to have been included, was not 
error, since the delegation of authority at 
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that time and under those circumstances 
could not tend to prove the existence of a 
similar agency at a previous time. — ^American 
FideUty Co. vs. State, 135 Md. 326; 109 A. 99. 

32. Where testimony was not designed to 
prove the contents of an original message as 
delivered to telegraph company by sender, 
but to show what was written in the copy 
received by the addressee, the proffer was 
deficient; the copy itself not being admissible 
as secondary evidence except upon proof that 
it was a correct transcript of the message 
actually authorized by the alleged sender. — 
American Fidelity Co. vs. State, 135 Md. 326; 
109 A. 99. 

33. The contents of a magistrate 's warrant 
are not provable by parol. — ^Annarina vs. Bo- 
land, 136 Md. 365; 111 A. 84. 

34. The contents of a judicial record can- 
not be proved by parol. — ^Annarina vs. Boland, 
136 Md. 365; 111 A. 84. 

35. In a wife's action for alienation, trial 
court properly refused to permit question to 
parties ' son whether his father had not sworn 
out a peace warrant against his mother; if. 
the fact were relevant the course adopted was 
not the proper way to prove it. — ^Annarina vs. 
Boland, 136 Md. 365; 111 A. 84. 

IX.— HEABSAY 

36. In an action against a street rail- 
road for personal injuries to plaintiff's child, 
testimony of the mother as to conversations 
with various attending physicians was prop- 
erly stricken, being clearly hearsay evidence. 
— Zipns vs. United Bwys. & Elect. Co., 135 
Md. 297; 108 A. 884. 

37. In an action against a corporation for 
commission on the purchase of corporate 
stock, testimony by the seller to a conversa- 
tion between him and plaintiff relative to 
defendant's agreement to pay the commission 
was hearsay and inadmissible. — Conservation 
Co. vs. Stimpson, 136 Md. 314; 110 A. 495. 

38. Permitting leading questions is a mat- 
ter largely within discretion of trial court. — 
Carlin vs. Biddison, 135 Md. 458; 109 A. 316. 

39. In a proceeding to set aside a will on 
the ground of undue influence, the court 
properly excluded as hearsay evidence what 
attorney who drafted the will had said that 
the testatrix had stated to him regarding her 
intentions. — Benzinger vs. Hemler, 134 Md. 
581; 107 A. 552. 

Xn.~OPINION EVIDiESNCE 

40. In an action for compensation for the 
construction of a sewer, whether or not a 
certain sized pipe as constructed was acccord- 
ing to the requirements of the contract was a 
question which the jury could decide upon the 
facts, and the court properly sustained an 
objection to a question calling for an opinion 
thereon. — Co. Comrs. vs. Belair Sub. Imp. 
Assn., 134 Md. 548; 107 A. 348. 

41. In an action for compensation for the 
construction of a sewer, court properly sus- 
tained an objection to the question, *^In your 
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judgment is that pipe there as constructed 
sufficient to drain the surface water of the 
road?'* Where the witness had not been 
qualified as an expert. — Co. Comrs. vs. Belair 
Sub. Imp. Assn., 134 Md. 548; 107 A. 348. 

42. Opinion testimony of a physician, 
based on conclusions of another physician, 
is not admissible. — McComas vs. Wiley, 134 
Md. 572; 108 A. 196. 

43. Lawyer with some experience in de- 
velopment of property and financing propo- 
sitions, including patents, was not competent 
to express an opinion as to the value of ser- 
vices rendered by a mechanical engineer in 
passing upon the value of patents for a me- 
chanical device and in conducting and making 
reports of tests of the machine. — Fast vs. 
Austin, 135 Md. 1; 107 A. 540. 

44. A city official whose knowledge of real 
estate values is based solely upon purchases 
made by a city of land to obviate condem- 
nation proceedings is not competent, in con- 
demnation proceedings by a city, to testify 
to value of land, but the opposite is true, 
where he has studied real estate values care- 
fully for four years and has consulted the 
largest real estate people in connection with 
his duties. — Baltimore City vs. Himmel, 135 
Md. 65; 107 A. 522. 

45. A general contractor and builder who 
had been raised on a farm and had done 
considerable work in clearing timber land 
was qualified to give opinion testimony as to 
the value of fence posts seven and eleven 
feet long when on the land where cut. — ^Md. 
Casualty Co. vs. E. Balto. Driv. Assn., 135 Md. 
105; 108 A. 517. 

46. An architect and engineer, of an ex- 
perience of about 40 years, who planned and 
superintended work under a contract for the 
clearing of land, was qualified to express 
his opinion as to the value of seven and 
eleven foot fence posts to be furnished by 
the contractor for the work out of the timber 
on the land to be cleared; he being familiar 
with the values he was asked to estimate. — 
Md. Casualty Co. vs. E. Balto. Driv. Assn., 
135 Md. 105; 108 A. 517. 

47. In an action for personal injuries by 
one who fell from a stringer of a pier being 
constructed, when a post around which he was 
going gave way, it was not proper to question 
an expert as to whether the posts were suf- 
ficiently secured to make it reasonably safe 
for a man to walk on the stringers and pass 
around them, plaintiff's own evidence show- 
ing that about 50 other posts, which he passed 
around, were fastened securely, an evidence 
that the post which fell was possibly left un- 
fastened by mistake, as it did not require an 
expert to prove that a post left unfastened 
was not sufficiently secured to make it reas- 
onably safe. — ^Leland vs. Empire Eng. Co., 135 
Md. 208; 108 A. 570. 

48. In action by father for damages caused 
by injuries to hand of daughter, the ques- 
tion asked a witness, ^^Has she the use of 
her hand now?'' if intended to call for an 



EVIDENCE— Cont'd. 

expression of the witness's opinion, was in- 
admissible, where the witness had not been 
qualified to express an opinion, but if intend- 
ed to show as a fact how far the injured child 
could use her hand, it was proper. — ^Zipus vs. 
United Ewys. & Elect. Co., 135 Md. 297; 10ft 
A. 884. 

49. On contest of a codicil on the ground 
of undue influence and mental incapacity, 
hypothetical questions to medical experts 
called by the executors were not required to 
include all the facts in evidence as a basis 
for the opinion of the experts, but were 
sufficient where they contained a fair pre- 
sentation of the case as proven. — ^Hutchins vs. 
Hutchins, 135 Md. 401; 109 A. 121. 

50. Plaintiff, in action for breach of con- 
tract to deliver lumber, who had distinctly 
said that he was not familiar with the price 
in May, 1917, and that he bought very little 
second hand lumber, and could only tell the 
value of it **for his purposes," was not com- 
petent to testify to value on that date, or to 
value of lumber on the ground or in defend- 
ant 's buildings. — Carlin vs. Biddison, 135 Md. 
458; 109 A. 316. 

51. Witnesses who saw a collision between, 
a street car and an auto truck may testify 
to the speed of the street car. — ^W., B. & A. 
Ewy. Co. vs. Fingles, 135 Md. 574; 109 A. 431. 

52. In a seller's action against the buyer 
on a contract in form of a letter, the court 
properly refused to permit answer to a ques- 
tion as to whether the letter was the full 
contract, or merely an acceptance of an offer, 
since the contract's construction was for the 
court and not the witnesses, and there were 
no circumstances permitting oral evidence to 
vary its terms. — Std. Scale, Etc., Co. vs. 
Balto. E. & N. Co., 136 Md. 278; 110 A. 486. 

53. In seller's action against buyer for 
goods delivered after countermand for failure 
to deliver promptly, the question calling for 
the witness' opinion as to whether the con- 
tract had been complied with by either of the 
parties was properly excluded; that being a 
question of law under the facts for the court. 
— Std. Scale, Etc., Co. vs. Balto. E. & N. Co., 
136 Md. 278; 110 A. 486. 

54. Persons who witnessed an accident, 
consisting of the running down of pedestrian 
by an automobile, were competent to testify 
as to the rate of speed the automobile was 
going at the time. — Waltering vs. James, 136 
Md. 406; 111 A. 125. 

55. Though a hypothetical question to a 
medical expert was erroneous in allowing 
speculation, the allowance of such question 
was not error where the medical expert 
understood and answered it as calling for his 
judgment. — Stewart & Co. vs. Howell, 136 
Md. 423; 110 A. 899. 

56. A hypothetical question to a medical 
expert, based on the assumption that deceased 
was afflicted with a pre-existing disease and 
received the blow as claimed by plaintiff, 
and asking the witness as to the effect of the 
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blow in hastening the previous trouble, was 
not open to objection. — Stewart & Co. vs. 
HoweU, 136 Md. 4^; 110 A. 899. 

57. In an action against a railroad for 
death at a crossing of one riding on an 
automobile truck, testimony of a witness who 
had lived for eight years in the vicinity and 
had passed over the crossing daily, etc., as to 
whether, with a train in a particular position 
it was possible for any one who was at the 
crossing to see an on-coming train, was ad- 
missible.— McAdoo vs. State, 136 Md. 452; 
111 A. 476. 

Xm.— EVIDENCE AT FOBMEB TBIAL 
OB IN OTHEB PBOCEEDINGS 

58. In a wife's action for alienation, tes- 
timony of a witness in a prior divorce pro- 
ceeding between the parties was inadmissible, 
where the witness was not dead, and the 
parties and questions in issue were not the 
same. — ^Annarina vs. Boland, 136 Md. 865; 
111 A. 84. 

EXECUTION 

See 1st Vol. — Judgments. 

1. Where a testator directs his executors 
to sell his land after the termination of a 
life estate and divide the proceeds among 
designated legatees, such legatees have no 
estate in the' land which can be the subject 
of execution. — Talbott vs. Compher, 136 Md. 
95; 110 A. 100. 

EXECUTORS AND 
ADMINISTRATORS 

See 1st Vol. Collateral Inheritance Tax; Exe- 
cutors and Administrators; Wills. 

See Herein — Descent and Distribution; Or- 
phans' Court; Wills. 

n.— APPOINTMENT, QUALIFICATION, 
AND TENUBE 

1. Code Pi^. Civ. Laws, Art. 93, Sec. 14, 
providing that no letters of administration 
shall be granted until 20 days after death of 
supposed intestate, applies only to cases where 
the intestacy is not notorious or has not been 
proved to the satisfaction of the court, and 
the mere fact that letters are granted within 
20 days does not make them invalid, so as to 
justify their revocation. — Chryssikos vs. De- 
marco, 134 Md. 533; 107 A. 358. 

2. The most favored nation clause in the 
treaty between the United States and Greece 
does not give the Consul General of Greece 
or his representative the paramount right to 
administer estate of a citizen of Greece dy- 
ing in Maryland, because of privilege incurred 
by convention of 1911 between the United 
States and Sweden, and since in the instant 
ease none of the relatives of deceased would 
be entitled to have letters granted to defend- 
ant under Code Pub. Civ. Laws, Art. 93, 
Sees. 14^ 16, 18-311, revoked, neither the 
Consul General nor his representative have 
such right. — Chryssikos vs. Demarco, 134 Md. 
533; 107 A. 358. 



EXEOUTOBS AND ADMINISTRATORS 

3. Under Code, Art. 93, Sec. 70, the 
Orphans' Court may select and appoint an 
administrator d. b. n. and c. t. a. to complete 
the administration of the estate upon appli- 
cation by executors to be relieved from fur- 
ther administering estate. — Sharp vs. State, 
135 Md. 551; 109 A. 454. 

IV.--OOLLECTION AND MANAGEMENT 
OF ESTATE; UNDER POWERS OF 
WILL; SALE OF REAL AND PER- 
SONAL PROPERTY 

4. Where there is no necessUy for the 
employment of counsel and the institution 
of proceedings counsel fees and other ex- 
penses should not be allowed out of the 
estate. — Sonnebom vs. Hutzler, 134 Md. 424; 
107 A. 251. 

5. Where co-executors of petitioners with- 
held no information, and all documents re- 
lating to estate were open and showed that 
deceased had parted with his shares of stock, 
but petitioners without knowledge or con- 
sent of co-executors, employed counsel and 
an expert accountant to investigate as to the 
stock the court erred \n approving employ- 
ment and ordering expenses paid out of the 
estate. — Sonnebom vs. Hutzler, 134 Md. 424; 
107 A. 251. 

6. Whenever a power is given in a will 
to sell property, without expressly naming a 
donee of the power, and the proceeds of the 
sale are to go to pay legacies or to be dis- 
tributed, then the power by implication vests 
in the executor, unless a contrary intent ap- 
pears. — Talbott vs. Compher, 136 Md. 95; 
110 A. 100. 

7. An executor having absolute power of 
sale without order of court under the will, 
exceeded his power when he sold to one hav- 
ing an unenforceable option for a less price 
than that offered by other persons, being 
bound to act in the interest of the estate. — 
Welnstein vs. Boyd, 136 Md. 227; 110 A. 506. 

8. Under Code, Art. 93, Sec. 287, Section 
284 of such Article, requiring an order of the 
Orphans' Court before a sale by the exe- 
cutor, should not be construed to apply to any 
cases where an executor is authorized by will 
to make a sale without application to such 
court.— Welnstein vs. Boyd, 136 Md. 227; 
110 A. 506. 

9. Where an administrator d. b. n. and c. 
t. a. failed to collect loans or investments 
made by an antecedent executor, it was his 
duty to apply to the court from which his 
letters were derived for instructions as to 
the course which he should follow with re- 
gard to them. — Sharp vs. State, 135 Md. 551; 
109 A. 454. 

10. Where by the terms of a will the duty 
of reducing personal estate to cash and safely 
and securely investing it was confided to no 
one, either by name or description, such 
duty fell upon the executors, or, if they did 
not qualify, or were succeeded in their office 
by an administrator, upon the administrator, 
and this was a subsisting duty until such time 
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as by the terms of the will the fund became 
payable to the ultimate remaindermen. — 
Sbarp T8. State, 135 Md. 551; 109 A. 454. 

VI.— AIJ.OWANCE AND PAYMENT OF 
CLAIMS 

11. Assuming that the Orphans* Court 
may make an allowance from the estate of a 
decedent for the funeral expenses of his wife, 
who survived him, the total allo-^ance for 
funeral expenses of decedent and his wife and 
child, killed in an accident, is limited to 
$300 by Code Pub. Gen. Laws, Art. 93, Sec. 
5, authorizing an allowance not exceeding that 
amount. — McComas vs. Wiley, 135 Md. 584; 
109 A. 312. 

12. Where a husband's administrators, c. 
t. a. passed their account, showing a balance 
for distribution of $1^913.91, and the petition 
of the wife's administrator for distribution 
to her was denied, a reversal of the order dis- 
missing the petition, by the Court of Appeals, 
which held the wife's administrator entitled 
to the fund, and directed the cost to be paid 
out of the estate, was a final adjudication 
of his right to $1,913,91, less the costs di- 
rected to be paid, and the Orphans' Court 
could not thereafter make any allowance for 
the fees of the counsel of the husband's ad- 
ministrators. — McComas vs. Wiley, 135 Md. 
584; 109 A. 312. 

Xm.— LIABILITIES ON ADMINISTRA- 
TION BOND 

13. The mere investment of funds and 
nothing more cannot be treated as complete 
administration while the possession or con- 
trol of such investments remains in the 
hands of the executor or administrator c. t. a. 
by whom they were made, or to whose hands 
they had been passed from an antecedent 
executor. — Sharp vs. State, 135 Md. 551; 109 
A. 454. 

EXTRA WORK 

See 1st Vol.— Extra Wotk. 
See Herein — ^Assumpsit, Action of; Work and 
Labor. 

FACTORS 

See 1st Vol. — Factors. 

FALSE ARREST 

See Ist Vol. — False Arrest. 

FALSE PRETENSES 

See 1st Vol. — Criminal Law; False Pretenses. 
See Herein — Criminal Law. 

1. A prosecution may be still had under 
3 Code, Art. 27, Sec. 122, relating to prosecu- 
tion for false pretenses, where a worthless 
check has been used, notwithstanding Section 
123 relating to the passing of worthless 
checks.— Lyman vs. State, 136 Md. 40; 109 A. 
548. 

FEDERAL EMPLOYERS' 
LIABILITY ACT 

See 1st Vol. — Federal Employers' Liability 
Act. 
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FIXTURES 



See 1st Vol. — ^Personal Property, Par. 2. 
See Herein — Landlord and Tenant. 

1. The general right of a tenant to re- 
move fixtures and articles of personal prop- 
erty may be controlled by express contract; 
but covenants restricting, or claiming to re- 
strict, the tenant's ordinary right to remove 
such property, are strictly construed, and 
cannot be extended by implication. — Basch 
vs. Safe D. ft T. Co., 136 Md. 435; 111 A. 121. 

2. Under Code Pub. Gen. Laws, Art. 53, 
Sec. 28, corporation, assignee of original 
lessee, and owner of fixtures under transfer 
from him, being the accepted tenant of the 
lessors, held not required to remove the 
fixtures at expiration of the tenancy under 
the original lease^ or reserve its rights therein 
by any provision inserted in the lease sube- 
quently executed. — ^Basch vs. Safe D. ft T. Co.» 
136 Md. 435; 111 A. 121. 

FORGERY 

See 1st Vol. — Criminal Law. 
See Herein — Criminal Law. 

1. It is not essential to the sufficiency or 
validity of an indictment for forgery under 3 
Code, Art. 27, Sec. 41, that it disclose facts 
and circumstances under which an assumed 
and fictitious name was placed to a c^eck,. 
so as to show that it was used with intent to 
deceive. — Lyman vs. Sta;te, 136 Md. 40; 109 
A. 548. 

2. The offense of forgery under 3 Code, 
Art. 27, Sec. 41, may exist even though the 
name used be an assumed or fictitious one, 
when it is shown that it was use'd with th^ 
intent to defraud. — Lsrman vs. State, 136 Md* 
40; 109 A. 548; See Note 9 A. L. B. 407. 

FRANCHISE 

See 1st Vol. — Personal Property. ' 

FRAUD 

See 1st Vol. — Fraud and Deceit. 

See Herein — Fraudulent Conveyances; Gifts. 

1. Evidence, in a suit to set aside deeds 
made on nominal consideration by an aged 
woman to her son-in-law on the ground they 
were not the voluntary acts of the grantor, 
held to justify a decree setting them aside. — 
Hammersley vs. Bell, 134 Md. 172; 106 A. 339. 

2. Where aged woman residing with her 
son-in-law made to him on nominal consider- 
ation deeds to nearly all her property except 
small gifts to her daughter and grandchildren, 
in suit to set aside the deeds on the ground 
they were not the voluntary acts of the 
grantor, the burden was on the son-in-law and 
daughter to prove the deeds were her volun- 
tary act, made without undue influence. — 
Hammersley vs. Bell, 134 Md. 172; 106 A. 339. 

3. One who did not believe statements 
made to him cannot recover damages or set 
aside a settlement upon the ground that such 
statements were false and fraudulent. — >Wege- 
farth vs. Weissner, 134 Md. 555; 107 A. 364. 



32 



Digitized by LjOOQIC 



FRAUD — Cont'd. 

4. In cases where fraud is the basis upon 
which relief is sought, the burden of proof 
is on plaintiff to establish the fraud. — ^Reid 
vs. Hughlett» 135 Md. 181; 108 A. 477. 

5. In suit by plaintiff for rescission of 
sales of shares of stock sold to her by defend- 
ant promoter, to whom shares have been is- 
sued by the company, evidence held insuffi- 
cient to show misrepresentation or fraud, 
either actual or constructive. — Beid vs. Hugh- 
lett, 136 Md. 181; 108 A. 477. 

6. False statement as to ownership of 
stock sold to plaintiff was not necessarily a 
fraud in law. — ^Beid vs. Hughlett, 135 Md. 
181; 108 A. 477. 

7. To recover for deceit plaintiff must 
show falsity of the representation made, 
defendant 's knowledge of its falsity, or his 
reckless indifference to its truth or falsity, 
intention to defraud by the representation, 
plaintiff's reliance and right to rely on the 
representation, that he would not have done 
the thing from which injury resulted except 
for the representation, and that he suffered 
damage directly resulting from the represen- 
tation — Gittings vs. Von Dom, 136 Md. 10; 
109 A. 553. 

8. Defendant's statement to plaintiff that 
if the latter was in position to furnish a 
purchaser for the properties he, plaintiff, 
could get contracts for his commissions, could 
not be construed as a representation by de- 
fendant that he himself had authority to exe- 
cute such contracts. — Gittings vs. Von Dom, 
136 Md. 10; 109 A. 553. 

FRAUDULENT CONVEYANCES 

See 1st Vol. — Fraud and Deceit. 
See Herein — Equity; Fraud; Gifts. 

1. It is not enough to show that a convey- 
ance is voluntary but the question of the 
ability of the grantor to pay his debts must 
be submitted. — ^Morrow vs. Arthur, 134 Md. 
182; 106 A. 356. 

2. If release was bona fide and a fair and 
Just settlement between principal contractors 

and subcontractor, it could not be said to be 
a voluntary instrument within the rule that a 
voluntary conveyance is prima facie invalid 
as against existing creditors of grantor who 
has no sufficient means of paying his debts, 
independent of means conveyed. — ^Morrow vs. 
Arthur, 134 Md. 182; 106 A. 356. 

3. In suit involving liability of general 
contractors in attachment issued against them 
on a judgment against subcontractor for work 
done by plaintiffs, general contractors' con- 
tention being that plaintiffs' claim was em- 
braced in contract with subcontractor, and 
that a release executed by him was in full 
for everything, whether release was for a con- 
sideration and bona fide held for the jury. — 
Morrow vs. Arthur, 134 Md. 182; 106 A. 356. 

4. In a suit to have two deeds, one from 
husband and wife to M. and one from M. to 
the wife, declared void because made with 
intent to defraud creditors of the husband 



FRAUD, 9TATXJTE OF 

now deceased, complaint held demurrable, in 
that it showed that plaintiff was guilty of 
laches, and that exhibits filed showed that 
deceased was not indebted to plaintiff when 
the deeds were made.— Wilson vs. Vandersall, 
134 Md. 481; 107 A. 177. 

FRAUDS, STATUTE OF 

See 1st Vol. — Statute of Frauds. 

VI.— REAL PEOPEETY AND ESTATES 
AND INTEEEST THEEEIN 

1. Delivery of seeds and plants for the 
raising of tomatoes, with no understanding 
that they were to be credited at a fixed valu- 
ation on the purchase price or consideration 
as ** earnest money'' or **part payment," 
which have the same meaning of something 
which by mutual agreement is given and ac- 
cepted in part satisfaction of the purchase 
price, does not render an oral contract for 
the sale of the crop valued at more than $50 
enforceable under the Uniform Sales Act, 
Sees. 25, 97, defining goods to include grow- 
ing crops. — ^Wenger vs. Orummel, 136 Md. 80; 
110 A. 206. 

2. A written memorandum extending time 
for payment of purchase price would be 
sufficient under the statute though signed by 
vendors' agent pursuant to authority con- 
ferred orally. — ^Abrams vs. Eckenrode, 136 
Md. 244; 110 A. 468. 

3. Since land contract must be in writing, 
an agreement modifying its provisions, such 
as extending time for payment of purchase 
price, could not be proved by parol. — ^Abrams 
vs. Eckenrode, 136 Md. 244; 110 A. 468. 

4* Though written memorandum would be 
sufficient to modify land contract, under the 
statute, though- signed by vendors' agent 
pursuant to orally conferred authority, the 
extent of change must be measured by the 
terms of the memorandum, and not by any 
oral statement on the subject. — ^Abrams vs. 
Eckenrode, 136 Md. 244; 110 'A. 468. 

5. Grantor's reservation of trees on the 
land conveyed, with right to remove trees 
within specified time, was valid, though made 
by parol. — Slingluff vs. F. Davis Nurseries, 
136 Md. 302; 110 A. 523. 

Vni.— EEQXnSITES AND SUFFIdENCJY 
OF WEITINO BY PEINCIPAI. OE 
AGENT 

6. Ordinarily a broker does not act in a 
dual capacity as a representative of both 
sides to a negotiation, but only as the agent 
of the party who first employed him, once a 
deal is concluded, however, the law permits 
him to act as the representative of both 
parties, if they assent thereto, for the purpose 
of signing the memorandum sufficient to take 
the transaction out of the statute. — ^Austin, 
Nichols & Co. vs. Lingo, 136 Md. 183; 110 A. 
509. 

X.— PLEADING, EVIDENCE AND TEIAL 

7. If a parole agreement is fully set out in 
the bill for specific performance and is con- 
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FRAUD, STATUTE OF— Cont'd. 

fessed in the answer, a court of equity will 
enforce it, notwithstanding it is within the 
statute of frauds, provided the statute is not 
relied upon as defense. — ^Hensel vs. Calder, 

135 Md. 487; 109 A. 195. 

8. In an action for breach of contract to 
deliver all canned tomatoes claimed to have 
been sold, where defendant seller asserted 
that he agreed with a broker to assume only- 
two contracts of another selling a fixed 
quantity, and shipped according to the brok- 
er's directions, the question whether the 
broker who signed the memorandum of sale 
and directed shipment to one other than the 
buyers specified was acting for the buyer, held 
for jury. — ^Austin, Nichols & Co. vs. Lingo, 

136 Md. 183; 110 A. 509. 

GAMBLING 

See 1st Vol. — Gambling. 

GAS COMPANY 

See 1st Vol. — Gas Company. 

GIFTS 

See 1st Vol.— Gifts. 
See Herein — ^Fraud. 

1. Where it is claimed an aged and igno- 
rant negress gave away her entire estate, the 
transaction will be closely scrutinized to 
determine the donor's capacity and whether 
undue influence was used. — Chase vs. Grey, 

134 Md. 619; 107 A. 537. . 

2. In a bill by residuary legatees of de- 
cedent against defendant who resided with 
and cared for deceased during her declining 
years, evidence held insufficient to show that 
defendant took up his residence with de- 
ceased with the intention of fraudulently ap- 
propriating her property. — Glitz vs. O'Malley, 

135 Md. 281; 108 A. 787. 

3. One who occupied a fiduciary relation 
to the donor and was in control of the donor 's 
property has the burden of showing that a 
gift was free 'and voluntary. — Giltz vs. O*- 
MaUey, 135 Md. 281; 108 A. 878. 

GOOD WILL 

See 1st Vol.— Good Will. 

1. In an action by a purchaser of an egg 
and butter business, where the good will 
and butter routes were sold, evidence that 
the seller failed to deliver the routes, which 
it appeared were taken over by his brother 
before the purchaser could become acquainted 
with patrons, held sufficient to go to the jury, 
or to the court sitting as a jury. — Chenoweth 
vs. Hoey, 135 Md. 97; 108 A. 478. 

GRAND JURY 

See 1st Vol. — Grand Jury. 

GROUND RENTS 

See 1st Vol. — Ground Bents. 

GUARANTY 

See Ist Vol. — Bills and Notes; Guarantor and 

Guarantee; Subrogation. 
See Herein — Principal and Surety. 



HUSBAND AND WIFE 

1. A purchaser of a note before maturity 
in good faith and for value, without notice of 
any defect in the title of the seller, may sue 
guarantors who endorsed an absolute guaran- 
tee on the note; the guarantee passing with 
the note. — Murphy vs. Stubblefield, 135 Md. 
158; 108 A. 523. 

GUARDIAN AND WARD 

See 1st Vol. — Guardian and Ward. 

HEALTH 

See Herein — Constitutional Law. 

1. Osteopaths are not physicians, and are 
not required and entitled to register births 
and deaths with a local registrant of vital 
statistics or to furnish him with certificates 
of births and deaths, under the statutes which 
charge physicians with such duties. Code, Art. 
43, Sees. 12, 14, 21, 122, 300 and 302.— Kein- 
ingham vs. Blake, 135 Md. 320; 109 A. 65; 
See Note 8 A. B. L. 1070. 

HIGHWAYS AND STREETS 

See 1st Vol. — Highways and Streets. 
See Herein — Dedication; Negligence. 

HUSBAND AND WIFE 

See 1st Vol. — Agency, Par. 6; Dower; Mar- 
riage and Divorce. 
See Herein — ^Divorce. 

I.— MUTUAL BIGHTS, UABUJTIES AND 
PBOPEBTT HOIaDINGS 

1. J. W. died in January, 1917, leaving a 
widow and children; by will he gave his 
widow, during her life only, their home 
place and certain shares of stock; by an 
antenuptial agreement it had been agreed 
between them that whichever one died first, 
the survivor should have no interest in the 
decedent's estate; the children prayed for a 
declaratory decree to the effect that they 
were the owners of their deceased father's 
real estate subject to the dower interest of 
the widow; defendant demurred, and the 
lower court sustained the demurrer; on appeal, 
the decree of the lower court was sustained 
by a per curiam opinion, and the following 
memorandum subsequently filed, p. 660. — 
Wright vs. Wright, 134 Md. 659; 110 A. 926. 

2. Where husband and wife, tenants by 
the entireties, contracted to convey land, hus- 
band 's agreement extending time for payment 
of purchase money, in which wife did not 
join, was inoperative, her interest being co- 
extensive with that of her husband, and her 
consent being necessary to a modification of 
the contract. — ^Abrams vs. Eckenrode, 136 Md. 
244; 110 A. 468. 

3. Where husband and wife were tenants 
by the entireties, both were essential parties 
to an effective transfer of the title. — ^Abrams 
vs. Eckenrode, 136 Md. 244; 110 A. 468. 

III.--OONTBACTS, OTHEB TBANSAC- 
TIONS AND AGENCY BETWEEN HUS^ 
BAND AND WIFE 

4. Evidence regarding defendant's hasty 
marriage to an aged and ignorant negress over 
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HUSBAND AND WIFE — Cont'd. 

20 years his senior, the prompt manner in 
•which he secured her entire property, etc., 
held not to sustain a finding that she gave 
him the property voluntarily and without 
undue influence.---Cliase vs. Grey, 134 Md. 
619; 107 A. 537. 

5. Husband is not wife's agent as to her 
property interests by the mere fact of their 
marital relationship. — ^Abrams vs. Eckenrode, 
136 Md. 244; 110 A. 468. 

X.— ENTICINO AND AUENATING 

6. The gist of an action for alienation of 
affections is not the sepal-ation of the spouses, 
but the loss of affection. — ^Annarlna vs. Bo- 
land, 136 Md. 366; 111 A. 84. 

7. In a wife's action for alienation, testi- 
mony that plaintiff had prosecuted an indict- 
ment against her husband, and had come to 
New York with another woman and two 
counsel in her case, and had lived at a hotel 
in adultery, and that when the matter was 
brought before the judge in her divorce suit 
he struck out decree previously granted her, 
held admissible, not in bar of the action, but 
in mitigation of damages. — Annarina vs. Bo- 
land, 136 Md. 365; 111 A. 84. 

8. In a wife's action for alienation of her 
husband's affections, whether defendant did 
alienate the affections of plaintiff's husband, 
held for jury. — ^Annarina vs. Boland, 136 Mi 
365; 111 A. 84. 

. 9. The fact that husband and wife are 
living apart, whether under articles of sepa- 
ration or not, is not a bar to an action for 
alienation of affections. — ^Annarina vs. Bo- 
land, 136 Md. 365; 111 A. 84. 

10. By executing deed of separation a wife 
did not waive any right of action she may 
have had prior to such time against another 
woman for alienating the affections of her 
husband. — ^Annarina vs. Boland, 136 Md. 365; 
111 A. 84. 

11. In a wife's action for alienation, plead- 
ings, decree, and opinion in husband's prior 
divorce suit, wherein the wife filed cross-bill 
for adultery, though not with defendant in 
action for alienation, held admissible, as tend- 
ing to show the state of the parties' feelings 
for each other, therefore as affecting the 
question of damages. — ^Annarina vs. Boland, 
136 Md. 365; 111 A. 84. 

12. If in fact the alienation of the affec- 
tions of plaintiff's husband and his separation 
from her were occasioned by her own mis- 
conduct and not by any act of defendant, 
defendant was not responsible in plaintiff's 
action for alienation, and it was error to in- 
struct otherwise. — ^Annarina vs. Boland, 136 
Md. 365; 111 A. 84. 

1.3. In a wife's action for alienation^ the 
trial court erred in refusing to allow the wife 
on cross-examination to be asked whether in 
her prior divorce proceedings she had not 
produced a woman other than defendant as 
the woman who had had improper relations 
with her husband, the fact being admissible 
on the issue of the value of her testimony, and 



INJUNCTION 

also for consideration in mitigation of dam- 
ages. — Annarina vs. Boland, 136 Md. 365; 
111 A. 84. 

14. In a wife's action for alienation^ testi- 
mony of the wife on cross-examination wheth- 
er her husband in a bill for divorce had not 
accused her of having committed adultery, 
and if he had not shown her an affidavit, 
charging her with adultery with affiant, was 
admissible, as reflecting on the relations be- 
tween plaintiff's v/ife and her husband at the 
time. — Annarina vs. Boland, 136 Md. 365; 111 
A. 84. 

ILLEGITIMATE CHILDREN 

See 1st Vol. — Illegitimate Children. 
See Herein — Death. 

INDEPENDENT CONTRACTOR 

See 1st Vol. — Negligence, Par. 9. 

INFANTS 

See 1st Vol.—Infants. 
See Herein — Divorce. 

INDICTMENT AND INFORMATION 

See 1st Vol. — Criminal Law, Par. 12. 
See Herein — Criminal Law. 

v.— EEQXnSITES AND SUFFICIENCY 

1. Indictment for breaking house in day- 
time with intent to commit a felony therein, 
alleging that the breaking was about the 
hour of six in the morning on June 29th, held 
to allege sufficiently to comply with Code, 
Vol. 3, Art. 27, Sec. 33, that the breaking was 
in the davtime. — Bowser vs. State, 136 Md. 
342; 110 A. 854. 

VI.—JOINDEB OF PARTIES. OFFENSES, 
AND COUNTS, DUPLICITY, AND 
ELECTION 

2. Motion to require the state to elect be- 
tween counts of the indictment is addressed 
to the discretion of the trial court. — Browser 
vs. State, 136 Md. 342; 110 A. 854. 

3. The state can join different counts in 
an indictment to meet the proof as it may 
develop or join a count for larceny with a 
count for a violation of Code, Vol. 3, Art. 27, 
Sec. 33, by a daylight breaking of a dwell- 
ing house with intent to commit felony. — 
Bowser vs. State, 136 Md. 342; 110 A. 854. 

INHERITANCE 

See 1st Vol. — Inheritance. 

See Herein — Descent and Distribution. 

INJUNCriON 

See 1st Vol. — Equity; Injunction; Nuisance. 
See Herein — Equity; Nuisance. 

I.— NATUBE AND GROUNDS IN GENERAL 

1. While a Court of Equity under some 
conditions may grant injunction to prevent 
an anticipated injury, it will not do so, unless 
it can be satisfied from all the circumstances 
of the case as to the illegality of the acts 
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INJUNCTION— Cont 'd, 

complained of, and that irreparable injury 
will result. — Salisbury vs. Oamden Sewer Co., 
135 Md. 563; 109 A. 333. 

n.— SUBJECTS OF PEOTECTION, AND 
PARTIES LIABLE 

2. An injunction will not issue to restrain 
the proposed disposal of garbage by a city in 
an authorized manner, unless under very 
extraordinary circumstances; but parties in- 
jured thereby will ordinarily be left to their 
remedy at law. — Baltimore City vs. Sackett, 
135 Md. 56; 107 A. 557. 

3. While as a general rule a city will not 
be enjoined from doing an authorized act, it 
must perform such act with regard to the pri- 
vate rights of others, and, if it thereby com- 
mits a nuisance injurious to another, it may 
be restrained. — Baltimore City vs. Sackett, 
135 Md. 56; 107 A. 557. 

4. Where nursery company conveyed land 
on which there were young apple and pear 
trees intended for sale to its customers, re- 
serving by parol agreement the right to re- 
move trees within specified time, grantee's 
refusal to permit removal within the specified 
time, and expression of intention to dispose of 
the property by lease, entitled company to 
injunction restraining . interference with re- 
moval of trees; it having no adequate remedy 
at law, and its equitable interest in trees 
being entitled to protection by injunction. — 
Slingluff vs. F. Davis Nurseries, 136 Md. 302; 
110 A. 523. 

in.— ACTIONS FOE INJUNCTION, PLEAD- 
ING AND PARTIES 

5. An allegation in a bill for injunction 
that irreparable damage will ensue is in- 
sufficient, unless the facts stated satisfy the 
court that the apprehension of irreparable 
damage is well founded. — Baltimore City vs. 
Sackett, 135 Md. 56; 107 A. 557. 

6. In a suit to restrain the proposed dis- 
posal of garbage by the establishment of a 
pig farm adjacent to the farms of plaintiffs, 
a prayer for relief, asking that defendants be 
restrained from hauling the garbage to the 
farm, reducing it thereon establishing the 
piggery, and from erecting a temporary re- 
duction plant, is too broad and general, and 
the bill should be dismissed without pre- 
judice to a future application if the proposed 
use of the property results in damage. — 
Baltimore City vs. Sackett, 135 Md. 56; 107 
A. 557. 

7. In an injunction suit against a city by 
assignees, of rights and franchises granted to 
their assignors by ordinance, if the assign- 
ment was not in writing, the bill should have 
so stated, and have given the date, and, if 
in writing, either the assignment or a copy 
should have been filed with the bill, since the 
instrument or a copy under which plaintiff 
claims right to injunction must be filed, or 
its absence accounted for, and its unexplained 
absence may be taken advantage of by de- 
murrer. — Salisbury vs. Camden Sewer Co., 
135 Md. 563; 109 A. 333. 



INSANE PEBSONS 

8. Bill for injunction by a sewer com- 
pany, assignee of franchises granted by ordi- 
nance of a city enacted in 1902, company hav- 
ing been formed as far back as 1904, and 
claiming under assignment from original 
grantees of franchises, to restrain city 
from maintaining connections between surface 
water drainage wells and plaintiff company's 
pipes, and to secure disconnection, held not 
sufficient. — Salisbury vs. Camden Sewer Co., 
135 Md. 563; 109 A. 333. 

9. The mere allegation in bill for injunc- 
tion that plaintiff, unless granted relief, will 
suffer irreparable damage is not sufficient, 
but facts must be stated which will satisfy 
the court that the apprehension is well found- 
ed. — Salisbury vs. Camden Sewer Co., 135 
Md. 563; 109 A. 333. 

10. The Chancellor must be informed by 
the bill as to all material facts and circum- 
stances reflecting upon the question involved 
before he should grant an injunction. — Salis- 
bury vs. Camden Sewer Co., 135 Md. 563; 109 
A. 333. 

11. One who is guilty of laches or unrea- 
sonable delay when fully cognizant of his 
rights, and suffers a public corporation to 
expend large sums of money adversely to his 
rights without objection, is precluded by such 
acquiescence from relief by way of injunction. 
— Salisbury vs. Camden Sewer Co., 135 Md. 
563; 109 A. 333. 

See Equity IV (A). 

IV (A) .—FACTS OF CASES, SUMMARIZED 

12. Lodge vs. Valentine, 134 Md. 511 (to 
enjoin officers of lodge from enforcing order 
of expulsion of pi. from membership) ; £vans 
vs. Brown, 134 Md. 519 (to restrain fraternal 
order from suspending pi. as a member) ; 
Balto. City vs. Sackett, 135 Md. 56 (to re- 
strain proposed pig farm for disposal of 
garbage by city, adjacent to farms of pi.); 
Salisbury vs. Camden Sewer Co., 135 Md. 563 
(to restrain City of Salisbury from draining 
surface water into pi. sewer); Ringgold vs. 
Denhardt, 136 Md. 136 (to restrain erection 
of garage in violation of covenant in deed 
providing that no outbuildings, etc., should 
be erected on lot); Slingluff vs. F. Davis 
Nurseries, 136 Md. 302 (to restrain inter- 
ference with removal of nursery trees which 
by parol agreement the pi. was given the right 
to remove; the plaintiff having conveyed the 
land to the deft.); Corkran, Hill & Co. vs. 
Kuhlemann, 136 Md. 525 (to restrain use of 
trademark known as ' ' Orange Brand ' ') ; 
Grand Lodge vs. Green, 136 Md. 582 (to re- 
strain use of name * * Free Mason ' ' by one col. 
org. against another). 

INSANE PERSONS 

See 1st Vol. — Lunatics. 

1. Code Pub. Civ. Laws, Art. 59, Sec. 45, 
making the maintenance of lunatics in state 
hospitals a charge against their estates, ap- 
plies to one found not guilty of crime be- 
cause insane and committed under Sections 4 
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INSANE PEBSONS— Cont'd. 

and 5; such inmate not being a criminal 
under punishment, but being similarly situ- 
ated with one committed under Section 1 
upon his own application or that of another, — 
Wagner vs. M. & C. C. of Balto., 134 Md. 305; 
106 A, 763. 



See 1st Vol. 



INSOLVENCY 

-Insolvency. i 



INSURANCE 

See 1st Vol. — ^Beneficial and Mutual Associa- 
tions, Accident and Health Insurance; 
Insurance. 

X.~FOBFEITUBE OF POLICY FOB 
BBEACH OF WABBANTY, COVENANT 
OB CONDITION SUBSEQUENT 

1. If fire policy had been made payable to 
plaintiff as owner, it would have been avoided 
by contract of sale of property, in view of 
the provisions that entire policy should be 
void if interest of insured is not truly stated, 
or if other than unconditional and sole. — 
Xaintliicum Heights ys. Firemen's I. Oo., 134 
Jdd. 62; 106 A. 165. 

2. Agreement whereby the party of the 
first part *'does hereby bargain and sell unto 
the parties of the second part, and the said 
parties of the second part do hereby pur- 
chase," etc., was a binding agreement for sale 
of property insured under the rule that such 
Agreement avoids a fire policy providing that 
policy shall be void if interest of insured is 
not truly stated in policy, or is other than 
unconditional. — ^Linthicnm Heights vs. Fire- 
men's I. Co., 134 Md. 62; 106 A. 165. 

XX.— MUTUAL BENEFIT INSUBANCE 

3. In an action to recover benefits from 
a, fraternal and beneficial association, evi- 
dence held to sustain a finding that plaintiff's 
deceased was in good standing at the time of 
liis death. — Sons of America ys. Klug, 135 Md. 
199; 108 A. 521. 

4. Where fraternal and beneficial associa- 
tion had a membership in a funeral benefit 
association that paid a certain amount to the 
heirs of a deceased member of the fraternal 
and beneficial association in good standing at 
the time of his death, the fraternal and bene- 
ficial association could not avoid payment 
of such amount to the heirs of a deceased 
member in good standing, on the ground that 
it had not itself received such sum from the 
funeral benefit association, where the reason 
for its not receiving such sum was that . it 
had erroneously represented to the funeral 
benefit association that deceased was not in 
good standing at the time of his death. — 
Sons of America vs. Elug, 135 Md. 199; 108 
A. 521. 

5. Where the dues of the fraternal and 
benefit association for a quarter were payable 
^*on or before the last meeting night of 
March," they were not demandable prior to 
the last meeting night of March, and a mem- 
ber who had not paid such dues was in good 
standing until such time. — Sons of America 
T8. Klug, 135 Md. 199; 108 A. 521. 



JUDGMENT 

6. Under Code Pub. Gen. Laws 1904, Art. 
23, Sec. 210, as amended by Acts 1912, 0. 824, 
Sec. 6A, and Acts 1916, C. 343, to provide 
payment of death benefits shall be confined to 
wife, husband, relative by blood to the fourth 
degree, etc., decree of divorce a vinculo 
matrimonii terminated the beneficiary wife's 
right to payment of benefit on the death of 
her former husband; the persons named to 
receive benefits in the Charter, Constitution, 
and By-Laws of the Order being those men- 
tioned in the statute. — ^Dittmaier vs. Hepta- 
sophs, 135 Md. 312; 108 A. 794. 

7. Code Pub. Gen. Laws 1904, Art. 23, 
Sees. 210-225, as amended by Acts 1912, C. 
824 (3 gode Pub. Gen. Laws, Art. 23, Sees. 
229-244), defining '*a fraternal beneficiary 
association," and 4 Code Pub. Gen. Laws, 
Art. 23, Sec. 234, providing who may be 
beneficiaries, do not limit a member's depend- 
ence to those legally or wholly dependent 
upon him, and while trivial or casual assist- 
ance, or occasional charitable gifts, may be 
insufficient, it is enough that the beneficiary, 
not a relative, in good faith relied and was 
dependent upon some substantial and material 
support of the member. — ^Hiint vs. Winkle- 
mann, 136 Md. 250; 110 A. 490. 

8. In view of Code Pub. Gen. Laws 1904, 
Art. 23, Sees. 210-225, as amended by Acts 
1912, C. 824 (3 Code Pub. Gen. Laws, Art. 
23, Sees. 229-244), defining fraternal bene- 
ficiary associations, and 4 Code Pub. Gen. 
Laws, Art. 23, Sec. 234, providing who may 
be beneficiaries, a member's sister-in-law liv- 
ing in member's family at death of member's 
wife, who with her mother kept house and 
made home for member thereafter until his 
death in good faith and at his request, not 
legally nor wholly, but substantially in part, 
dependent upon him for support, was entitled 
to become beneficiary in certificate upon mem- 
ber 's application therefor, after wife's death 
and entitled to benefit fund as against his 
next of kin. — ^Hiint vs. Winkleman, 136 Md. 
250; 110 A. 490. 

INTEREST 

See 1st Vol. — Interest. 

INTERSTATE COMMERCE 

See Herein — Commerce. 

JOINT OBLIGATIONS 

See 1st Vol. — Joint Obligations. 
See Herein — ^Parties. 

JUDGMENT 

See 1st Vol. — Judgment; Jurisdiction; Scire 

Facias; Speedy Judgment Acts. 
. See Herein — Appeal and Error; Criminal 
Law; Execution; Trial; Venue. 

I.-~NATUIt£ AND ESSENTIALS IN 
GENERAL 

1. Where an application to set aside a 
default judgment does not allege fraud or 
surprise, or that appellant had any meritor- 
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ious defense, and was not entered until three 
months after the original judgment, and after 
the end of the term it will not be granted for 
misnomer of plaintiff, since, under Acts 1880, 
O. 135 (Code, Art. 75, Sec. 37), the name of 
plaintiff may be amended; there being no 
question that defendant appellant was not 
duly summoned or was in any way misled. — 
Pumpian vs. Rice, 135 Md. 364; 109 A. 71. 

2. Where a verdict for plaintiff in an 
action involving an account specified a certain 
amount with interest, without stating on' what 
sums or from what date the interest was al- 
lowed, and the court entered judgment for the 
amount specified, without interest, defendant 
cannot complain that the judgment was in- 
valid because the verdict was uncertain and 
ambiguous. — James ys. Akron Tire & Rubber 
Co., 135 Md. 483; 109 A. 193. 

VI.— ISSX7ES, PLEADINGS, PROOF, MIS- 
JOINDER, AND ARREST OR STRIK- 
ING OUT OF JUDGMENT. 

3. Where motion to strike out judgment 
was not made until after expiration of the 
term, defendants did not comply with the 
rule as to proof of fraud, deceit, surprise, or 
mistake in entering judgment. — Miller vs. 
State, 135 Md. 379; 109 A. 104. 

4. Motion in arrest of judgment was properly 
refused by the court as filed too late, where 
the verdict was rendered on April 25th, and 
the motion was not filed until the following 
July 30th, where, by the rules of the Circuit 
Court of the county of trial, it was provided 
that all motions for arrest of judgment and 
for new trials should be made within three 
days after verdict, excluding the day on 
which the verdict should be found. — Washing- 
ton & R. Rwy. Co., vs. Sullivan, 136 Md. 202; 
110 A. 478. 

Xm.— MERGER AND BAR OF CAUSES OF 
ACTION, AND DEFENSES 

5. Consent decree and release pursuant there- 
to, settling controversy over assignment of 
$5,000 interest in partnership, held to bar any 
further controversy between the same parties, 
involving the matter adjudicated and settled. 
—Wagner vs. Ruhl, 134 Md. 18; 106 A. 2. 

6. The fact that a previous suit by plain- 
tiff buyer against defendant seller was dis- 
missed cannot effect the present suit, where 
dismissal was because plaintiff had not prayed 
a jury trial. — Davinon Chem. Co. vs. Baugh 
Chem. Co., 134 Md. 24; 106 A. 269. 

*^ 7. The record of a proceeding under the 
Bastardy Act cannot operate as an estoppel, 
or be regarded as conslusive evidence, if 
competent evidence at all, to establish the 
paternity of the child in an action by such 
child under Code Pub. Gen. Laws, Art. 46, 
Sec. 29, to recover the estate of one whom he 
clkimed to be his father, who was not the 
person charged in the bastardy proceedings. 
— Dilworth vs. Dilworth, 134- Md. 689; 108 
A. 165. 
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X.— EQUITABLE RELIEF 

8. A court, having ratified and confirmed 
a tax sale under special authority conferred 
on it by statute, had no power, sitting in the 
tax case, after the enrollment of its order, to 
grant relief under a petition filed by the 
former owner of the land to strike out the 
order of ratification. — ^Reth vs. Levinson, 135 
Md. 395; 109 A. 76. 

9. Equity will not restrain enforcement of 
judgment on application of a party who was 
negligent. — ^U. S, F. & G. Co. vs. Taylor, 136 
Md. 545; 110 A. 883. 

XIV— CONCLUSIVENESS OF ADJUDI- 
CATION 

10. A finding in proceeding for distribu- 
tion of assets of insolvent corporation, con- 
troversy being as to what part thereof a cer- 
tain creditor should receive, that notes in 
hands of receiver had been given for sub- 
scriptions to stock, could not be set up as res 
judicata in action by receiver against makers 
of notes, where such makers were not actual 
parties to former proceeding, but had counsel 
there representing them, where receiver in- 
formed such counsel that they would not be 
bound by the proceeding upon such counsel 
suggesting to the receiver that the makers 
be summoned as witnesses to testify, and 
such makers were not estopped to show that 
the notes were given only as loans to the 
corporation. — ^Perkins vs. LeViness, 134 McL 
252; 106 A. 705. 

11. Parties to a transaction are not bound 
by the appearance in court of counsel who 
had represented them in a transaction which 
later became involved in litigation to whicli 
they were not parties, and the trial of which 
said counsel, although not then employed, 
attended, as a matter of pride on his part 
to see what had been agreed upon in said 
transaction and carried out was not undone or 
set aside.— Perkins vs. LeViness, 134 Md. 252; 
106 A. 705. 

12. Unless they come within certain "well- 
recognized exceptions, none but parties and 
privies who have an opportunity to be heard 
are bound bv a judgment. — ^Perkins vs. Le- 
Viness, 134 Md. 252; 106 A. 705. 

13. A finding in a proceeding for the 
distribution of assets of an insolvent corpo- 
ration, the controversy being as to whether 
corporation lending money to the insolvent 
corporation was entitled to a distribution, 
that certain notes in hands of receiver were 
given for subscriptions to stock, was no*: 
binding on makers of such notes, who were 
not actual parties to the former suit and 
had not notice thereof, in an action against 
them by the receiver, and they were not 
estopped to show that the notes were given 
to the corporation as a loan. — Perkins vs. Le- 
Viness, 134 Md. 252; 106 A. 705. 

14. In an action involving the question 
whether defendants were bound by findings in 
a former suit in which they were not actual 
parties, evidence that neither party to the 
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controversy in the former suit seemed to 
deem it necessary to summon the defendants, 
although it had been suggested that they be 
summoned as witnesses, was material. — ^Per- 
:kins ys. I<eViness, 134 Md. 252; 106 A. 705. 

JUDICIAL SALES 

See Herein — Mortgages. 

1. In the case of private sales, slight in- 
adequacy and reasonable exceptation of a 
better price are sometimes sufficient to justify 
the setting aside of the sale where the ap- 
proval of a court is necessary, or where it is 
invoked; while in the case of public sales, 
the inadequacy must be gross, and the pros- 
pect of a better price practically demonstra- 
ble, or the circumstance is such as to indi- 
cate the absence of fair competition. — ^Wein- 
stein vs. Boyd, 136 Md. 227; 110 A. 506. 

JURISDICTION 

See 1st Vol. — ^Jurisdiction. 
See Herein — Venue; Judgment. 

1. A judgment rendered without juris- 
diction is coram non judice, and the question 
of jurisdiction may be raised by motion to 
quash, by motion in arrest of judgment, or in 
any other appropriate way, or, without mak- 
ing the objection in the court below, it may 
be raised upon appeal. — Holland Mfg. Co. vs. 
Thomas, 136 Md. 77; 110 A. 209. 

2. That defendant company was organized 
under an Act of Congress does not make the 
question of its liability to plaintiff for the 
negligence of those operating the car of a 
subsidiary company a Federal question. — 
Wash. & B. Co. vs. Sullivan, 136 Md. 202; 
110 A. 478. 

JURY TRIAL 

See 1st Vol.— Jury Trial. 

JUSTICE OF PEACE 

See Ist Vol. — ^Justice of Peace. 

LACHES 

See Ist^ Vol. — Laches. 
See Herein — Equity. 

LANDLORD AND TENANT 

See 1st Vol. — ^Landlord and Tenant. 
See Herein — ^Fixtures. 

Vn.— PREMISES, AND ENJOYMENT AND 
USE THEBEOF 

1. Where factory building lease permitted 
lessee to connect shavings pipe from leased 
building to another building owned by lessor, 
lessor could not be required to keep pipe and 
supports in place or in good repair, in ab- 
sence of lease provision requiring him to 
ao do, though lessor rebuilt retaining walls 
of pipe without restoring pipe. — ^Pioneer H. F. 
Co. vs. Broadbent, 134 Md. 649; 107 A. 562. 

2. Supplying by lessee of premises for 
liquor and grocery business of hand elevator, 
and then electrically driven elevator, with 
PhilUps vs. Haugaard, 135 Md. 427; 109 A. 95. 



LIBEL AND SLANDEB 

necessary motor and machinery, in shaft al- 
ready existing in building, held not ** alter- 
ations'' in the building or premises, and not 
** improvements, ' ' for which the lessee under 
covenant to that effect had first to obtain the 
permission of the lessor, nor such an *' im- 
provement" as was to become the property 
of the lessors at expiration of lease or termi- 
nation of tenancy. — Basch vs. Safe D. & T. 
Co., 136 Md. 435; 111 A. 121. 

IX.— BE-ENTBY AND BECOVEBY OF 
POSSESSION BY LANDLOBD 

3. Where the original lessor assented to 
alterations and improvements in the building 
and to a change of the business from that 
specified in the lease, and plaintiff as the 
successor of such lessor had fuU knowledge of 
the progress of the new business and of the 
improvements, and offered to assist in pro- 
curing money therefor, and thereafter col- 
lected rents until the improvements were 
fully completed, plaintiff is estopped to as- 
sert a forfeiture of the lease because of the 
improvements and change of business, espec- 
ially where they did not injure the property, 
but enhanced its value. — Swartz vs. Meier, 
136 Md. 72; 110 A. 202. 

LARCENY 

See 1st Vol. — Larceny. 

LIBEL AND SLANDER 

See 1st Vol. — ^Libel and Slander. 

m.— JUSTIFICATION AND MITIGATION 

1. A manager of a railway in charge of an 
electric car could not be excused from stating 
to a third person that plaintiff passenger was 
a German spy, and used his position with a 
newspaper as a means of gaining information 
to forward to the German government, by the 
fact that it was part of a violent verbal re- 
monstrance against the conduct of the plain- 
tiff in refusing to pay his fair and thus de- 
layed the operation of the railway in war 
time.— Phillips vs. Haugaard, 135 Md. 427; 
109 A. 95. 

IV.~ACTIONS, PABTIES, PLEADINO, 
PBOOF, DAMAGES, AND DEFENSES 

2. It is not a fatal variance, in an action 
for damages for slander, that there is a 
mistake in the date and place alleged in the 
declaration and in a bill of particulars, 
where such mistake does not mislead or injure 
defendant.— Phillips vs. Haugaard, 135 Md. 
427; 109 A. 95. 

3. It is no bar to recovery in a slander 
case that the precise language proved was 
not that alleged, where the difference was 
only in some words which did not change the 
meaning of that which was alleged to be the 
libelous part of the publication. — ^Phillips vs. 
Haugaard. 135 Md. 427; 109 A. 95. 

4. In an action for damages for slander, 
testimony of slanderous remarks made by de- 
fendant regarding plaintiff, not precisely in 
the language 6t that which is the basis of 
the suit, is admissible to show malice. — 
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5. In an action for slander in that defend- 
ant on an electric car stated that plaintiff, 
who was present on the car, was a .German 
spy, testimony of another passenger to the 
effect that the defendant made the slanderous 
remarks held to sufficiently identify the plain- 
tiff as the person spoken of. — ^Phillips vs. 
Haugaard, 135 Md. 427; 109 A. 95. 

LICENSES 

I.~FOB OCCUPATIONS AND PBiyiLEGES 

1. Acts 1916, C. 704, requiring seller or 
dealer in trading stamps to pay an annual 
license fee, is a competent exercise of the 
police power of the state and excluded from 
the operation of the constitutional limita- 
tions of the Sltate Constitution which are no 
more restrictive than limitations found in the 
14th Amendment of the U. S. Constitution. — 
State vs. Seney Company, 134 Md. 437; 107 
A. 189. 

2. Since defendant admits that its trading 
stamps are redeemable in merchandise as well 
as in cash, the application of Acts 1916, C. 
704, requiring a license for sale of trading 
stamps * ' which are or may be redeemable for 
merchandise, ' ' is plain. — State vs. Seney Com- 
pany, 134 Md. 437; 107 A. 189. 

3. The license charge required by Acts 
1916, C. 704, of dealers in trading stamps, 
is not void because it is not made applicable 
to the use of trading stamps redeemable in 
cash as well as those redeemable in merchan- 
dise; there being a Legislative Basis for the 
classification. — State vs. Seney Company, 134 
Hd. 437; 107 A. 189. 

LIENS 

See 1st Vol. — Liens. 

LIFE ESTATES 

See 1st Vol. — ^Life Estate and Remainderman; 

Wills. 
See Herein — Bemaindlers; Wills. ^ 

1. Where a life tenant of certain land, in 
consideration of the conveyance to him of 
other land, allowed the cutting of the timber 
on the former land, and one of the remainder- 
men was an infant, it was proper to extend 
the life estate and remainder to the latter 
land, acquired by the life tenant. — Blunt vs. 
Blunt, 136 Md. 194; 110 A. 473. 

LIGHT AND AIR 

See 1st Vol. — Light and Air. 

LIMITATION OF ACTION 

See 1st Vol. — Limitations. 

1. In suit to have two deeds, one from 
husband and wife to M. and one from M. to 
the wife, declared void because made with 
intent to defraud creditors of the husband 
now deceased, allegations that deceased in- 
formed plaintiff, at various times after mak- 
ing deeds, that deceased was owner of said 
property, that all of this was known to the 
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defendant wife, and was known by her to 
be false, would not bring the case within 
Code Pub. Civ. Laws, Art. 57, Sec. 14, as to 
accrual of cause of action on discovery of 
fraud and without Article 45, Sec. 1, provid- 
ing that creditors of husband must assert 
their claims within 3 years after acquisition 
of property by the wife or be absolutely 
barred.— -Wilson vs. Vandersall, 134 Md. 481; 
107 A. 177. 

2. Where rejoinder was not intended as 
an original defense of • limitations, but only 
as an answer to Replication and to explain 
why plaintiff did not come within the Sav- 
ing Clause of the Statute, it was not de- 
murrable on the ground that limitation can- 
not be raised by a rejoinder after the rule 
day for filing pleas has passed. — ^Funk vs. 
Wingert, 134 Md. 523; 107 A. 345. 

3. The appointment of a committee does 
not start ' the statute of limitations running 
against a lunatic by removing his disability; 
the word *' disability, ' ' in Code Pub. Civ. 
Laws, Art. 57, Sec. 2, not meaning lack of 
ability to sue, but general disability as to 
care of property and the safeguarding of 
rights.— Funk vs. Wingert, 134 Md. 523; 107 
A. 345; See Note 6 A. L. B. 1689. 

4. Where payment under a contract for 
the construction of a sewer was to be made 
upon the completion of the sewer, limitations 
did not begin to run against an action to re- 
cover the compensation until the work was 
completed. — Co. Comrs. vs. Belalr Sub. Imp. 
Assn., 134 Md. 548; 107 A. 348. 

5. Limitations begin to run in favor of a 
surety on a bond only from the time when a 
breach of a condition of the bond occurs, 
and not from the date of the bond. — Sharp vs. 
State, 135 Md. 551; 109 A. 454. 

LUNATICS 

See Ist Vol. — ^Lunatics. 
See Herein — ^Insane Persons. 

MALICIOUS PROSECUTION 

See 1st Vol. — Malicious Prosecution. ' 

I.—NATUBE AND COMMENCEMENT OF 
PBOSECUTION 

1. No damages can be predicated on the 
filing of a caveat to a will, even if filed 
maliciously and without probable cause. — 
Wegefarth vs. Wlessner, 134 Md. 555; 107 A. 
364; See Note 6 A. L. B. 406. 

2. To recover in malicious prosecution, 
plaintiff must prove want of probable cause. 
— Sappington vs. Fairfax, 135 Md. 186; 108 
A. 575. 

m.— MALICE 

3. In action for malicious prosecution on 
charge of larceny, held it was not necessary 
for plaintiff to prove that defendant acted 
with malice since malice could be inferred 
from want of probable cause. — Sappington vs. 
Fairfax, 135 Md. 186; 108 A. 575. 
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v.— ACTIONS, PABTIES, PROOF, 
DAMAGES 

4. In an action for malicious prosecution 
on charge of larceny, plaintiff can offer testi- 
mony in chief as to her reputation or hon- 
esty in the community in which she lives 
and where the larceny is alleged to have been 
committed. — Sappington vs. Fairfax, 135 Md. 
186; 108 A. 575. 

5. In action for malicious prosecution on 
charge of larceny, held State's Attorney was 
properly permitted, on cross-examination, to 
answer questions whether, when plaintiff was 
before justice who held her for action of 
^and jury, he (state's attorney), heard de- 
fendant say, while not testifying under oath, 
* ' we will prove it, or I will prove it, " or ' * I 
will get the evidence, or something to that 
offect," the statement indicating that when 
defendant swore out warrant he knew of 
nothing more than testified to, but that he 
could endeavor to get more evidence. — Sap- 
pington vs. Fairfax, 135 Md. 186; 108 A. 575. 

6. In action for malicious prosecution on 
charge of larceny, held there was no error in 
denying prayers to instruct that no evidence 
legally sufficient had been offered to entitle 
plaintiff to recovery, and that there was 
legally no sufficient evidence of want of 
probable cause. — Sappington vs. Fairfax, 135 
Md. 186; 108 A. 575. 

7. Want of probable cause is a question of 
law and fact. — Sappington vs. Fairfax, 135 
Md. 186; 108 A. 575. 

8. In an action for malicious prosecution 
on charge of larceny, defendant 's prayer as to 
acting on advice of state's aatorney, held 
faulty and properly refused, where it did not 
submit to jury question whether the defend- 
ant had laid before the state's attorney the 
material facts relating to charge preferred 
against plaintiff. — Sappington vs. Fairfax, 135 
Md. 186; 108 A. 575. 

MANDAMUS 

See 1st Vol. — Mandamus, Writ of. 

n.— SUBJECTS AND PUBPOSES OF 
BELIEF 

1. Citizens and taxpayers may bring an 
action for mandamus to compel park ofi&cials 
to comply with law without the intervention 
of a government officer. — ^Levering vs. Park 
Commissioners, 134 Md. 48; 106 A. 176. 

2. One to whom a regular certificate of 
election as mayor of the city has been issued 
is entitled to the office pending a contest, 
and mandamus is the ' proper remedy to en- 
force the right, though the city charter as 
amended by Laws 1916, C. 458, Sec. 62, makes 
the outgoing 'council the judge of the elec- 
tion of mayor and councilmen and gives the 
Circuit Court only appellate jurisdiction. — 
Bichardson vs. Blackstone, 135 Md. 530; 109 
A. 440. 

3. While courts in mandamus proceedings 
to seat the holder of an election certificate 
will not inquire into irregularities in the 
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manner of holding an election, the question 
whether it was held under authority of law 
can be determined, and, if the election was 
unauthorized, the writ will be denied. — 
Bichardson vs. Blackstone, 135 Md. 530; 109 
A. 440. 

4. Where refusal by Mayor of Baltimore 
City of permit to build garage in residential 
neighborhood was not arbitrary, nor inspired 
by any disposition to use unrestrained power, 
action having been taken after hearings and 
personal examination of site by mayor, his 
discretion in premises is not controllable by 
mandamus at instance of party desiring per- 
mit. — Osborne vs. Grauel, 136 Md. 88; 110 
A. 199. 

III.^JUBISDICTION, PBOCEEDINGS AND 
BELIEF 

5. Where the Mayor of Baltimore City, in 
declining to approve application for building 
permit, was discharging an official function 
as head of the city, and not acting in any 
personal capacity, he should have been made 
a co-defendant with the Building Inspector 
of the City, on application for mandamus to 
compel approval and issuance of permit. — 
Osbonre vs. Grauel, 136 Md. 88; 110 A. 199. 

MARKET STALLS 

See 1st Vol.— Market Stalls. 

MARRIAGE 

See 1st Vol. — Marriage and Divorce. 
See Herein — ^Divorce. 

I.~BEQXnSITES OF A LEGAL MABBIAGE 

1. To constitute lawful marriage there 
must be superadded to the civil contract some 
religious ceremony. — Scott vs. Independent 
Ice Co., 135 Md. 343; 109 A. 117. 

II.— PBOOF OF MAI^IAGE 

2. In an action for the death of a woman 
who left a child, the question whether she 
was married held under the evidence, which 
was conflicting, for the jury. — ^W., B. & A. B. 
Co. vs. State, 136 Md. 103; 111 A. 164, 

3. In an action for damages for the dea^l^ 
of a woman who left a child, evidence of the 
woman's declaration that she was married is 
admissible in evidence on the question of the 
child's legitimacy. — W., B. & A. B. Co. vs. 
State, 136 Md. 103; 111 A. 164. 

MARSHALLING OF ASSETS 

See 1st Vol. — Marshalling of Assets. 

MASTER AND SERVANT 

See 1st Vol. — Master and Servant; Negli- 
gence, Pars. 8, 9. 

I.— CBEATION AND DISCHABGE 

1. Where a servant gave his employer to 
understand that he intended to resign if a 
request for increase in salary was not grant- 
ed, he cannot complain that a dismissal at 
such time was wrongful. — ^Williams vs. Md. 
Glass Corp., 134 Md. 320; 106 A. 755. 
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n.^-SEBVICE AND COMPENSATION. 

2. Where a brewmaster, who was employed 
for five years at $150 per month, payable $30 
per week in cash, and balance to be paid at 
the end of the year in stock so long as the 
contract remained in force, served three years 
and then voluntarily abandoned his position 
without consent, he could not recover any of 
the stipulated compensation, except that 
which had accrued previously to his breach 
of contract. — Sclmeider vs. Brewing Co., 136 
Md. 151; 110 A. 218. 

rv.— LIABIIJTIES FOB INJUBIES TO 
THIBD PERSONS 

3. Where a ten-year-old-boy, while pur- 
chasing ice from defendant, which was con- 
ducting an ice business and a brewery had his 
eye put out by ice tongs handled by defend- 
ant's employe regularly employed in its 
bottling department, while delivering a piece 
of ice to plaintiff, evidence held to warrant 
a fiinding that defendant's employe was act- 
ing within the scope of his employment. — 
Cumberland Brew. Co. vs. Feldstein, 134 Md. 
42; 106 A. 161. 

VI.— WORKMEN'S COMPENSATION ACTS 

4. The question whether an employment is 
^* casual,'' within the meaning of the Work- 
men's Compensation Act, must be determined 
with principal reference to the scope and pur- 
pose of the hiring, rather than with sole re- 
gard to the duration and regularity of the 
service. — State Accident Fund vs. Jacobs, 134 
Md. 133; 106 A. 255. 

. 5. A farmer and teamster engaged "hj a 
canning factory early in the canning season 
to do hauling at such times as he might be 
needed during the season at a certain rate 
of pay, the hauling being a necessary part 
of the employer's business, was not a ** Casu- 
al employe," within the meaning of the 
Workmen's Compensation Act. — State Acci- 
dent Fund vs. Jacobs, 134 Md. 133; 106 A. 255. 

6. Under Workmen's Compensation Act 
1914, C. 800, as amended by Acts 1916, C. 597, 
injured employe of hotel company held not 
entitled to have money value of free board 
he received included as part weekly wages in 
computing amount of compensation to which 
he was entitled, money value of board not 
having been fixed between company and him- 
self at time of hiring. — ^Picanardi vs. Emerson 
Hotel Co., 135 Md. 92; 108 A. 483. 

7. An injury to employee sustained while 
boarding work train, on which he was entitled 
to ride under contract with employer that it 
would furnish him free transportation to his 
work, is an * * injury arising out of and in the 
course of employment," within Workmen's 
Compensation Act. — Harrison vs. Central Con. 
Co., 135 Md. 170; 108 A. 874. 

8. The question of whether an injury arose 
out of or in the course of employment is 
ordinarily a mixed question of law and fact, 
but when the facts have been ascertained and 
agreed upon by the parties, or are undisputed, 
and there is no dispute as to the inferences to 
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be drawn from the facts, the question is one 
of law for the court. — Harrison vs. Central 
Con. Co., 135 Md. 170; 108 A. 874. 

9. Workmen's Compensation Law, Sees. 
31 and 36, allowing compensation to the wife 
and members of deceased servant's family, 
does not allow compensation to a woman 
living with the servant as his wife, but not 
legally married to him. — Scott vs. Independ- 
ent Ice Co., 135 Md. 343; 109 A. 117. ' 

10. Illegitimate children, though relieved 
from the common law rules by Code Pub. Gen. 
Laws, Art. 46, Sees. 29, 30, and Article 93, Sec. 
134, are not entitled to death benefits as de- 
pendent children within Workmen's Com- 
pensation Law, Sec. 36. — Scott vs. Independ- 
ent Ice Co., 135 Md. 343; 109 A. 117. 

11. Where deceased employe's wife had 
secured a divorce decree giving her the cus- 
tody of their two minor children, with no 
allowance for alimony or maintenance, and 
he furnished the children no support after a 
brief space of time, except gifts of from a 
dime to a half dollar upon his meeting them, 
and an occasional gift of clothing, they were 
not total dependents under Workmen's Com- 
pensation Law, Sec. 35, and it was error to 
grant applicants' prayer based upon liability 
for support and xefuse the commission's 
prayer upon part support from other sources 
than deceased. — State Ind. Ace. Com. vs. 
Downton, 135 Md. 412; 109^ A. 63. 

12. Employe's surviving wife and chil- 
dren, awarded compensation under Work- 
men's Compensation Act, Section 35, cannot 
recover damages for death from employer's 
joint tort-feasor, notwithstanding Section 57, 
authorizing suit against person other than 
employer, where such other person is liable 
for injury or death for which compensation 
is payable, such statute merely entitling them 
to sue the joint tort-feasor in lieu of collect- 
ing compensation, but not entitling them to 
pursue both remedies, in view of Section 14, 
as amended by Acts 1916, C. 597, and 3 Code 
Pub. Gen. Laws, Art. 101, Sections 15, 45 and 
36. — Hagerstown vs. Schreiner, 135 Md. 650; 
109 A. 464. 

13. An appeal entered 31 days after the 
decision of the Industrial Commission on a 
claim under the Workmen's Compensation 
Act, is too late, and the court obtains no 
jurisdiction; the language of Code Pub. Gen. 
Laws, Art. 101, Sec. 56, allowing 30 days, 
being mandatory. — ^Holland Mfg. Co. vs. 
Thomas, 136 Md. 77; 110 A. 209. 

14. In the case of a claim on account of a 
death alleged to have resulted from a blow 
which was received in the course of the de- 
ceased's employment, held that it was proper 
to refuse to direct a verdict f6r defendants, 
in view of testimony by the widow as to the 
difference between his apparent physical con- 
dition before the receipt of the blow and that 
thereafter, and the testimony of the physician 
who attended him that his death was due to 
the blow, and of another physician that a 
forcible blow, which the evidence showed this 
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to be, would aggravate an aneurism of the 
aorta, which malady was apparently the im- 
mediate cause of death. — Stewart & Co. vs. 
Howell, 136 Md. 423; 110 A. 899. 

15. Where claim filed with State Indus- 
trial Accident Commission by employe's 
widow under Workmen's Compensation Act, 
and report of accident filed by insured, both 
stated that deceased was employed by in- 
sured, and where insurance carrier did not 
ask for a hearing or appeal from the award 
made by the commission, but commenced pay- 
ment of compensation pursuant thereto, it 
could not thereafter obtain relief from such 
award on ground that deceased wa« not em- 
ployed by insured in absence of allegations 
of fraud or intentional concealment or that 
it was pi*evented from obtaining knowledge of 
all the facts. — ^U. S. F. & O. Co. vs. Taylor, 
136 Md. 645; 110' A. 883. 
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MORTGAGES 

See 1st Vol. — Chattel Mortgage. 
See Herein — Chattel Mortgage. 

I.— BEQXnSITES AND VALIDITY 

1. Omission or informality of tax af- 
fidavits by mortgagee and assignee upon the 
recordation of mortgages in 1905, under Code 
Art. 21, Sees. 32, 33, 35 and Article 81, Sec. 
190, was cured by curative act, where no 
rights of purchasers or creditors would be 
affected thereby. — Tolson vs. Williams (Wel- 
dy), 136 Md. 611; 110 A. 881. 

2. Mortgage tax affidavits, executed under 
Code, Art. 21, Sees. 32, 33, 35, and Article 
81, Sec. 190, reciting that the oath was made 
*'in due form of law," held to show com- 
pliance with Code, Art. 1, Sees, 9, 10, pre- 
scribing the proper form of oath, notwith- 
standing recital that af&ant '^made oath on 
the Holy Evangely of Almighty God," since 
such recital may be regarded as surplusage. — 
Tolson vs. WiUiams (Weldy), 136 Md. 611; 
110 A. 881. 

n.— RECOBDING AND REGISTRATION. 

3. Where mortgage was filed for record 
without the indorsements of the tax affidavits 
required by Code, Art. 21, Sees. 32, 33, 35, 
and Article 81, Sec. 190, but was thereafter 
refiled, accompanied by the necessary af- 
fidavits, foreclosure sale purchaser acquired 
the title redemption previous to refiling, not- 
withstanding Code, Art. 66, Sec. 11, since i*e- 
filing of mortgage did not change its identity, 
in view of Article 21, Sec. 32. — Tolson vs. 
Williams (Weldy), 136 Md. 611; 110 A. 881. 

IV.— RIGHTS AND LIABILITIES OF 
PARTIES 

4. The mortgagee is entitled to possession 
after default, and before default in cases of 
leasehold property. — Griffin vs. Wilmer, 136 
Md. 623; 111 A. 114. 



MORTGAGES 

v.— ASSIGNMENT OF MORTGAGE OR 
DEBT 

5. A mortgagee cannot be compelled by 
the mortgagor to assign the mortgage, but 
can only be required to release or discharge 
the same, for even a junior incumbrancer re- 
deeming can only demand that the mortgage 
be delivered uncancelled. — Shirk vs. Cornell, 
136 Md. 390; 111 A. 217. 

6. A mortgagor asserting an agreement 
by the mortgagees to assign the mortgage has 
the burden of proof. — Shirk vs. ComeU, 136 
Md. 390; 111 A. 217. 

7. A purchaser of a mortgagor's interest 
can have against the successors of the mort- 
gagee no greater rights than those of the 
mortgagor. — Griffin vs. Wilmer, 136 Md. 623; 
111 A. 114. 

8. A mortgagee had a right to assign its 
mortgage by deed intended to convey its 
entire interest in the property, including the 
mortgage. — Griffin vs. Wilmer, 136 Md. 623; 
111 A. 114. 

IX.— FORECLOSURE AND SALE 

9. That a first mortgage is overdue and 
might be foreclosed does not preclude the 
second mortgagee from exercising the power 
of sale in his mortgage, the first mortgagee 
not desiring to foreclose. — Strohmeyer vs. 
Remsen, 135 Md. 439; 109 A. 105. 

10. Statement of court on reversing, be- 
cause of prejudice resulting from concurrent 
sales, decree ratifying sale under power in 
first mortgage made on the same day as a sale 
under power in third mortgage, that a resale 
if necessary should be alone under the power 
in the first mortgage and clear of all liens, 
was with reference to assumption that first 
mortgagee would desire to enforce his right, 
and did not prevent a sale, subject to the 
first mortgage, under power in the second 
mortgage; the first mortgagee being induced 
by mortgagor to desist from further fore- 
closure proceedings. — Strohmeyer vs. Remson, 
135 Md. 439; 109 A. 105. 

11. In view of Code, Art. 66, Sees. 6, 11, 
12, as to sales under power in mortgage, rati- 

► fication of sale under power in second mort- 
gage, subject to the first mortgage, does not 
preclude suitable action by the first mortgagor, 
to question validity of part of claim secured 
by first mortgage. — Strohmeyer vs. Remsen, 
135 Md. 439; 109. A. 105. 

12. Evidence in proceedings to confirm a 
mortgage foreclosure sale held to show that 
mortgaged property brought the full price on 
foreclosure. — Shirk vs. Cornell, 136 Md. 390; 
111 A. 217. 

13. Where the evidence was to the effect 
that mortgaged property brought its full 
market value, and there was no showing that 
the mortgagee repudiated an agreement to, 
assign, no tender of the amount due being 
shown, heldj that the sale of the premises by 
a trustee should be confirmed. — Sldrk vs. Cor- 
neU, 136 Md. 390; 111 A. 217. 



43 



Digitized by 



Google 



MOBTGAGES— Ck>iit 'd. 

14. On proceedings to ratify, mortgage 
sale will not be held invalid because of the 
possibility of outstanding rights of creditors 
and bona fide purchasers, in the absence of 
proof or allegations that there are existing 
interests which may jeopardize the title. — 
Tolson TS. Williams, 136 Md. 611; 110 A. 881. 

MUNICIPAL CORPORATIONS 

See 1st Vol. — Eminent Domain; Municipal 

Corporations; Negligence; Taxation. 
See Herein — Eminent Domain. 

I.— CBEATION, ALTERATION, EXIST- 
ENCE, AND DISSOLUTION 

1. Every intendment should be made in 
favor of the validity of city charter after it 
has been in operation for sometime and after 
a Mayor and City Council have been elected 
thereunder. — ^Williams vs. Broening, Mayor, 
135 Md. 226; 108 A. 781. 

2. Const. Art. 11a, requiring publication 
of proposed charter in two newspapers of 
general circulation published in city of Balti- 
more within 30 days after, it was reported to 
him by the charter commission, is not so far 
mandatory in its nature as to render charter 
after its adoption subject to attack by reason 
of extent of circulation of the papers unless 
it be shown that failure to comply strictly 
with the constitutional provision affected the 
result of the vote. — Williams vs. Broening, 
Mayor, 135 Md. 226; 108 A. 781. 

3. In action involving an attack on the 
validity of the Baltimore City Charter on the 
ground that the papers in which proposed 
charter was published were not newspapers 
of general circulation as required by Const. 
Art. 11a, it will be assumed that the daily 
newspapers of Baltimore City commented 
frequently and exhaustively on the charter 
provisions, and that the provisions were called 
to the attention of the voters generally. — 
Williams vs. Broening, Mayor, 135 Md. 226; 
108 A. 781. 

4. Publication of the proposed charter of 
Baltimore City in The Daily Becord and the 
Municipal Journal held a substantial com- 
pliance with Const. Art. 11a, requiring pub- 
lication in newspapers '*of general circula- 
tion,'' in view of Acts 1914, C. 477.-— Williams 
vs. Broening, Mayor, 135 Md. 226; 108 A. 781. 

5. Baltimore City Charter, adopted under 
Const. Art. 11a, held valid notwithstanding 
that the four wards added to city by Laws 
1918, C. 82, were not included with the rest of 
the city in voting on the proposition, there 
having been no registration of voters of such 
wards until after submission of charter; the 
provision of Act of 1918 as to registration 
not having been mandatory until after fall 
election of 1918. — Williams vs. Broening, 
Mayor, 135 Md. 226; 108 A. 781. 

6. Proposed amendment to Baltimore City 
Charter, Art. 1, Sec. 4, making property on 
territory annexed by Acts 1888, C. 98, subject 
to levy, taxation, and assessment in the same 
manner and form and at same rate of taxation 



MUNICIPAL CORPORATIONS 

as similar property within limits of city as 
they existed prior to passage of such act may 
be subject, held in excess of the power to 
amend under Const. Art. 11a, Sees. 1, 2, 5, 
Code Pub. Gen Loc. Laws 1888, Art. 4, Sees. 
4, 6, Laws 1898, C. 123, Sec. 6, subsecs. 28a 
and 28b, and Annexation Act, Sec. 10. — Wil- 
liams vs. Broening, Mayor, 135 Md. 226; 108 
A. 781. 

in.— LEGISLATIVE ACTS, RIGHTS ANB 
LIABILITIES 

7. Evidence tending to impeach an ordi- 
nance of Baltimore City, consisting of entries 
in the journals of the two branches of the 
City Council and the statement of the chief 
clerk that it was the duty of the reading 
clerk of the second branch to have the ordi- 
nance re-engrossed with amendments, held 
insufficient to justify the jstriking down of 
the ordinance on the ground it was not passed 
by the City CouncO, being insufficient to 
overcome the presumption arising from due 
authentication. — ^M. & C. C. of Balto. vs. First 
M. E. Ch., 134 Md. 593; 107 A. 351. 

8. Ordinances of Baltimore City, not ap- 
proved by the Mayor, as required by the City 
Charter, never became valid ordinances, and 
were inadmissible to impeach another ordi- 
nance. — ^M. C. C. of Balto. vs. First M. E. Ch., 
134 Md. 593; 107 A. 351. 

IX— PUBLIC IMPROVEMENTS ANB PRO- 
CEEDINGS^ CONTRACTS ANB AS- 
SESSMENTS IN CONNECTION WITH 
SAME. 

9. The duty of the commissioners for 
opening of streets of Baltimore to deduct 
from the assessment of benefits the excess of 
the benefits over the amount of damages and 
expenses does not arise until all appeals in- 
volving damages and expenses have been dis- 
posed of; hence the right of land owners to 
have the excess of the benefits deducted from 
their assessment cannot be made to depend 
upon whether they appealed from the original 
return of the commissioners within time, and 
though such landowners may have paid the 
benefits assessed, the commissioners should 
make the proper deduction in their book, leav- 
ing it to the proper agent of the city to re- 
turn the over-payment, or to the land owner 
any remedy that he may have. — ^Baltimmre 
City vs. Md. Trust Co., 135 Md. 36; 107 A. 
574. 

10. Where Baltimore City Court had no 
jurisdiction of petition by property owner to 
compel deduction from the assessment of ben- 
efits the excess of benefits assessed over the 
expenses and damages, the commissioners for 
opening of streets not having had an oppor- 
tunity to make the deduction, evidence of 
expenses incurred by the city as well as the 
value of its own lots within the area of im- 
provement, was inadmissible. — Baltimore City 
vs. Md. Trust Co., 135 Md. 36; 107 A. 574. 

11. Under Baltimore City Charter, Sec. 
179, relating to appeals from the action of 
Commissioners for opening of streets, the 
Baltimore City Court is without jurisdiction 
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of a petition to reduce the assessment of 
benefits for the opening of a street to an 
amount equal to the expense, where after 
disposition of appeals involving the assess- 
ment of damages, etc., the commissioners did 
not have any opportunity ^to reduce from the 
assessments the proper proportion of the ex- 
cess benefits over the amount of damages and 
expenses. — Baltimore City vs. Md. Trust Co., 
135 Md. 36; 107 A. 574. 

12. Where there was no appeal from order 
of the court striking out items of expense 
allowed by the commissioners for opening 
of streets of Baltimore in the list of expenses 
returned by them, the propriety of such order 
cannot be reviewed in a proceeding brought 
by landowners whose property was benefited, 
after disposition of the various appeals from 
assessment of damages, to deduct from the 
assessment the excess of benefits assessed over 
the amount of damages and expenses. — Balti- 
more City vs. Md. Trust Co., 135 Md. 36; 107 
A. 574. 

X.— POUCE POWER AND BEGULATIONS; 
PRIVILEGES; PERMITS* REMOVAL 
OF GARBAGE AND ANIMALS, AND 
ENFORCEMENT OF REGT7LATI0NS 

13. A charter giving park commissioners 
power to make regulations for the preserva- 
tion of order within parks does not authorize 
a regulation contrary to the State Law. — 
Levering vs. Park Commissioners, 134 Md. 
48; 106 A. 176. 

14. In passing on the validity of a city 
ordinance, the determining question is what 
may be done under its authority, and not by 
what has been done under it. — ^Levering vs. 
Park Commissioners, 134 Md. 48; 106 A. 176. 

15. Where form for building permit bore 
signature both of owner of property and of 
contractor fact that place intended to be filled 
in with name of owner was actually filled in 
with name of contractor was not an ade- 
quate reason for the Mayor's failure to ap- 
prove and deliver the permit. — Osborne vs. 
Grauel, 136 Md. 88; 110 A. 199. 

16. Mere manual signing of building per- 
mit by Mayor of a city is not an issuance of 
the permit, but to complete issuance there 
must be a delivery. — Osborne vs. Grauel, 136 
Md. 88; 110 A. 199. 

17. Whatever the police power of the state 
may be so far as Baltimore City is concerned, 
such power has been granted to the city by 
its charter. Sec. 18, particularly in view of 
Section 31. — Osborne vs. Grauel, 136 Md. 88; 
110 A. 199. 

18. An ordinance cannot confer unlimited 
discretion, but must provide for the exercise 
of the discretion according to certain general 
and fixed rules, in cases which have been 
provided for. — Farmers & Planters Co. vs. 
Mayor, Etc., 136 Md. 617; 111 A. 112. 

19. Ordinance prohibiting the erection or 
repairing of buildings within city limits with- 
out issuance of building permit from the 
Mayor and Council, and specifying the mat- 



MUNICIPAL CORPORATIONS— Cont'd. 

ters to be considered on application for such 
permit, held valid, being a reasonable exer- 
cise of the police power granted to the city 
by Laws 1912, C. 636, Sec. 158 E.— Farmers 
& Planters Co. vs. Mayor, Etc., 136 Md. 617. 
Ill A. 112. 

20. City's action in refusing to grant 
permit for construction of addition to building 
to be used for the purpose of storing, mixing, 
and bagging fertilizer, taken after careful 
consideration of letters and petitions of those 
living in the vicinity of the proposed addition, 
both for and against the grant, held not arbi- 
trary. — ^Farmers & Planters Co. vs. Mayor, 
Etc., 136 Md. 617; 111 A. 112. 

Xn.— TORTS; GOVERNMENTAL POW- 
ERS; DEFECTS OR OBSTRUCTION IN 
OR ON PUBLIC HIGHWAYS, DRAINS 
OR BUILDINGS 

21. A city which disposes of its garbage 
or operates its garbage reducing plant so as 
to injure property of adjoining owners is 
liable in damages for the injury sustained. — 
Baltimore Cty vs. Sackett, 135 Md. 66; 107 A. 
557; See Note 5 A. L. R. 920. 

22. A pedestrian who stepped upon a board 
extending from a curb to the bed of a street 
and was injured by the board tipping by 
reason of a corner being sawed out was guilty 
of contributory negligence, where he could 
have seen that the corner was cut out if he 
had looked.— Duress vs. M. & C. C. of Balto., 
136 Md. 56; 110 A. 98. 

XIII.— FISCAL MANAGEMENT, PUBLIC 
DEBT, SECURITIES, AND TAXATION 

23. The owner of a manufacturing plant, 
who has leased it to another and derives hi& 
revenue from the rent received under the 
lease, not being '* actually engaged" in the 
manufacturing business, is not entitled to a 
tax exemption under a City Ordinance passed 
under Acts 1912, C. 32, and authorizing the 
Appeal Tax Court, on the application of one 
actually engaged in the manufacture of art- 
icles of commerce, to abate municipal taxes 
on manufacturing machinery. — ^Broadbent M. 
Co. vs. M. & C. C. of Balto., 134 Md. 90; 106 
A. 250. 

24. Until a city enacts an ordinance pur- 
suant to the authority of Acts 1916, C. 561, 
a laundry can claim no right to an abatement 
of taxes for machinery, although city pur- 
suant to power and authority, given by Acts 
1912, C. 32, had in 1912 exempted machinery 
from taxation. — Grand F. Laundry vs. M. & 
C. C. of Balto., 134 Md. 99; 106 A. 254. 

25. The amendment to the Fifteenth Art- 
icle of the Declaration of Rights, adopted 
November 2, 1915 (see Acts 1914, Ch. 390), 
providing that the General Assembly shall by 
uniform rules provide for separate assessment 
of land and classification and sub-classifica- 
tions of improvements on land and personal 
property as it may deem proper, is not self- 
executing, and does not enable the City of 
Baltimore, in advance of action by the Legis- 
lature, to exempt entirely from taxation mer- 
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chandise held for sale and partially to exempt 
all buildings. — Jones vs. Broening, Mayor, 135 
Md^237; 108 A. 785. 

26. The power to tax enjoyed by munici- 
pality only by virtue of express grant from 
state does not include the power to exempt 
and classify. — Jones vs. Broening, Mayor, 135 
Md. 237; 108 A. 785. 

MUTUAL ASSOCIATIONS 

See 1st Vol. — ^Beneficial and Mutual Associa- 
tions. 
See Herein — ^Beneficial Association. 

NEGLIGENCE 

See 1st Vol. — ^Negligence; Joint Obligations. 
See Herein — Death; Municipal Corporations; 

Parties; Eailroads; Street Eailways; 

Warehouseman. 

I.— ACTS OF OMISSIONS OONSTITUTINO 
NEOLIOENCE 

1. In an action for personal injuries to a 
ten-year-old-boy whose eye was put out by 
ice tongs handled by defendant's employe 
while delivering a piece of ice to plaintiff, 
evidence held to make the question of the 
employe's negligence one for the jury. — Cum- 
berland Brew Co. vs. Feldstein, 134 Md. 42; 
106 A. 161. 

2. One who was on a railroad's steamboat 
wharf to go on board the railroad's steamboat 
to purchase a paper, one of the things the 
railroad there had for sale, was not a tres- 
passer or mere licensee in going on the pier. — 
Burke vs. Md., D. & Va. B. Co., 134 Md. 156; 
106 A. 353. 

3. An invitation from the owner to enter 
premises may be expressed or implied. — 
Burke vs. Md., D. & Va. B. Co., 134 Md. 156; 
106 A. 353. 

4. In action against railroad for injuries 
to one on its wharf when a truck unloading its 
steamer struck and knocked a gate from 
its bearings, evidence held to justify finding 
that plaiAtiff was on the wharf by the rail- 
road 's invitation by acquiescence, if not 
otherwise, to the general public to use it 
for the purposes of fishing and crabbing. — 
Burke vs. Md., D. & Va. B. Co., 134 Md. 156; 
106 A. 353. 

5. In action against railroad for injuries 
to one on its steamboat pier when a truck 
unloading a steamer struck and knocked a 
gate from its bearings, evidence held to 
justify finding that the accident was caused 
by negligence of railroad's servants in 
charge, or by negligence of railroad in send- 
ing truck off the boat without a sufficient 
number of employes. — Burke vs. Md., D. & Va. 
B. Co., 134 Md. 156; 106 A. 353. 

6. One charging negligence must show that 
defendant by his act or omission has violated 
some duty incumbent on him which has 
caused the injury. — Leland vs. Empire Eng. 
Co., 135 Md. 208; 108 A. 570. 



NEGLIGENCi: 

7. No one is responsible for injuries re- 
sulting from unavoidable accidents while en- 
gaged in a lawful business. — Leland vs. Bm- 
pire Eng. Co., 135 Md. 208; 108 A. 570. 

8. A party is liable for the combined con- 
sequences of an accident and his own negli- 
gence, if the one injured is not at fault. — 
Leland vs. Empire Eng Co., 135 Md. 208; 108 
A. 570. 

9. An accident, which furnishes no cause 
of action is an inevitable occurrence, not to 
be forseen and prevented by viligance, care 
and attention, and not occasioned or con- 
tributed to, in any manner, by the act or omis- 
sion of the defendant, its agents, employees 
or servants. — ^Leland vs. Empire Eng. Co., 135 
Md. 208; 108 A. 570. 

10. Where a person, without invitation 
from or compensation to a railroad company, 
goes on its car for a purpose wholly his owti, 
and in which the company has neither interest 
nor concern, he is a mere licensee, but th.e 
company nevertheless owes to him the duty 
to use ordinary care for his preservation in 
case he is discovered to be in a position of 
peril, and to refrain from inflicting willful 
or wanton injury. — Carr vs. United Bwys. & 
Elect. Co., 135 Md. 307; 108 A. 872. 

11. The owner of a motorcar who carries 
a guest for no reward, and who operates the 
vehicle for his own pleasure, and not as a 
common carrier, is not bound tp exercise the 
highest degree of care practicable as a com- 
mon carrier. — ^W., B. & A. B. Co. vs. State, 
136 Md. 103; 111 A. 164. 

12. Where the sole cause of the collision 
was the negligence of the driver of an auto- 
mobile in which deceased was a guest, the 
defendant street car company was not respon- 
sible.— W., B. & A. B. Co. vs. State, 136 Md. 
103; 111 A. 164. 

13. One struck by an auto turning, without 
blowing horn, from avenue to street, as she 
stepped from sidewalk to cross street, was 
not negligent as matter of law because not 
looking along avenue before stepping on 
crossing. — Hempel vs. Hall, 136 Md. 174; 110 
A. 210; See Note 9 A. L. B. 1248. 

14. In an action by pedestrian run dow^n 
by defendant's automobile, whether the de- 
fendant was guilty of negligence held a ques- 
tion for the jury. — ^Waltring vs. James, 136 
Md. 406; 111 A. 125. 

15. An electrician assumed the risk of in- 
jury arising from using a rear passageway 
into restaurant, where he first entered the 
premises from the front and was taken to 
the place where he was to work; the rear 
passage being dark and not used by the pub- 
lic. — Hyde vs. Blumenthal, 136 Md. 445; lio 
A. 862. 

n.— PBOXIMATE CAUSE OF INJUBY 

16. The motorman's failure to ring a bell 
as the street car approached a crossing is 
not material, where the chauffeur saw the 
light of the approaching car in time not to 
have gone upon the tracks, so that the ringing 
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of the bell would have added nothing to the 
admonition he had. — ^Upton vs. United Bwys. 
& Elect Co., 136 Md. 212; 110 A. 484. 

17. In an action for damages to plaintiff's 
automobile, forced by defendant's car, ahead, 
as plaintiff claimed, to strike a culvert, case 
held for the jury under evidence on which 
verdict might have been found for either 
party.— Wlngert vs. Cohill, 136 Md. 399; 110 
A. 857. 

18. If the driver of an automobile, intend- 
ing to turn into her own premises, discovered 
that another car was following her, and ex- 
tended her hand out the left side of her car, 
so that the other driver, by reasonable dili- 
gence, might have seen it, and held it there 
till she reached the turn, she was not liable 
to the other driver for damages to his auto- 
mobile, when he struck a culvert in attempt- 
ing to avoid the first driver as she turned. — 
Wingert vs. CohiU, 136 Md. 399; 110 A. B57. 

19. If defendant's automobile, in moving 
toward an intersecting road, had proceeded 
far enough away from the head wall of a 
drain to enable plaintiff's following auto- 
mobile to pass between it and the head wall 
-when he reached the point of the head wall, 
defendant is not liable for damages to plain- 
tiff's automobile when he ran his car into the 
head wall.— Wingert vs. Cohill, 136 Md. 399; 
110 A. 857. 

ni.— CONTEIBUTORY NEGUGENCE 

20. Whether a person who was invited out 
onto a pier in course of construction to test 
wood-boring and spike-driving machines, and 
did not remain at a certain place as instruc- 
ted, and was injured by the giving way of an 
upright around ghich other members of the 
party had climbed, was guilty of contributory 
negligence, held for the jury, and a prayer 
requiring a verdict for defendant if they 
merely found the facts mentioned, is erron- 
eous. — ^Lelaud vs. Empire Eng. Co., 135 Md. 
208; 108 A. 570. 

21. Contributory negligence is simply neg- 
ligence, and is like primary negligence, rela- 
tive and not absolute, and, being relative, it 
is dependent on the peculiar circumstances of 
each particular case. — Siejak vs. United Bwys. 
& Elect. Co., 135 Md. 367; 109 A. 107. 

22. A motortruck driver was guilty of 
contributory negligence in allowing the wheel 
of his truck to run upon a large bundle of 
periodicals thrown from a street car, where 
the package was thrown into the street and 
was visible to him long before he arrived at 
the spot where it was lying. — ^Kaufman Beef 
Co. vs. United Bwys. & Elect. Co., 135 Md. 
524; 109 A. 191; See Note 9 A. L. B. 479. 

23. Where, if plaintiff was using due care, 
it was impossible that his hand should have 
caught or been impaled on a spike of a stair- 
way railing in defendant's building, he is 
not entitled to recover, having been guilty of 
contributory negligence. — Fulton Building Co. 
vs. Stichel, 135 Md. 542; 109 A. 434. 
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24. Plaintiff cannot avoid the effect of his 
contributory negligence by saying he did not 
see an object which, had he used his senses, he 
must have seen, and he cannot be credited 
when he says he did not see it. — ^Fulton Build- 
ing Co. vs. Stichel, 135 Md. 542; 109 A. 434. 

25. That four persons were driving in a 
single-seated automobile struck by a street 
car does not, as a matter of law, constitute 
contributory negligence on the part of a guest 
in the vehicle, even though the presence of 
so many persons may have obstructed the 
driver's view. — ^W., B. & A. B. Co. vs. State, 
136 Md. 103; 111 A. 164. 

26. Contributory negligence of the driver 
of a private vehicle is not imputable to his 
guests.— W., B. & A. B. Co. vs. State, 136 Md. 
103; 111 A. 164. 

27. Where the nature of the act relied on 
to establish contributory negligence can be 
determined only by considering all the cir- 
cumstances attending the transaction, it is 
for the jury to pass upon and characterize it, 
and not for 'the court to determine its quality 
as a matter of law.— Washington & E. Bwy. 
Co. vs. Sullivan, 136 Md. 202; 110 A. 478. 

28. The Courts will not declare as a matter 
of law that the operation of an automobile 
in the open country on a public highway at a 
speed of 25 miles an hour is negligence per 
se, where the view of the operator is unob- 
structed, the road of reasonable width for 
two vehicles to pass, and it is in good con- 
dition.— Wingert vs. Cohill, 136 Md. 399; 110 
A. 857. 

29. Unless the act and conduct of the 
plaintiff, relied on as amounting in law to 
contributory negligence, is established by 
clear and uncontradicted evidence, the ease 
should not be withdrawn from the jury, and, 
when the nature of the act relied on can only 
be determined by all the circumstances at- 
tending the transaction, it is within the prov- 
ince of the jury to characterize it. — ^Waltring 
vs. James, 136 Md. 406; 111 A. 125. 

30. Where the driver of the motor truck 
in which the decedent was riding when 
killed in a collision with a train was not 
shown to be the agents or servants of de- 
cedent, the latter was not chargeable with 
the driver's negligence. — McAdoo vs. State, 
136 Md. 452; 111 A. 476. 

31. To justify a court in saying that cer- 
tain conduct is per se contributory negligence, 
the case must present some such feature of 
recklessness as would leave no opportunity 
for difference of opinion as to its imprudence 
in the minds of ordinary prudent men. — ^Hyde 
vs. Blumenthal, 136 Md. 445; 110 A. 862. 

IV.— ACTIONS, PABTIES, PBOOF, 
SUFFICIENCY, AND DEFENSES. 

32. Evidence held sufficient to take to the 
jury the question of a factory owner's negli- 
gence in allowing deceased, an independent 
contractor's employe to go into a cellar filled 
with highly inflammable and explosive cork 
dust; the owner's agent in charge knowing 
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that deceased, who was not warned of the 
danger, carried, a candle. — Spanish A. C. & 8. 
Co. vs. State vs. Scbneider, 134 Md. 605; 107 
A. 581. 

33. In an action for injuries to one who 
fell from a stringer of a pier by the giving 
away of an upright around which he was 
traveling, whether the injury was the re- 
sult of an unavoidable accident, held for the 
jury. — ^Leland vs. Empire Eng. Co., 135 Md. 
208; 108 A. 570. 

34. WJiere %Jie circumstances are such 
that it may be fairly inferred from them that 
the injury was caused by defendants' failure 
to exercise due care, a presumption of negli- 
gence is raised, which relieves plaintiff of the 
burden ordinarily cast upon him of proving 
negligence, and requires defendant to estab- 
lish a satisfactory explanation of the accident. 
— Heim vs. Boberts, 135 Md. 600; 109 A. 329. 

35. Where pieces of lumber fell from a 
pile adjacent to the sidewalk on a passer-by, 
and no satisfactory cause is shown, it may be 
inferred that the cause was the improper 
piling of the lumber, so as to warrant recovery 
against the one at whose direction it was 
piled. — Heim vs. Boberts, 135 Md. 600; 109 
A. 329. 

36. The inference of negligence in piling 
lumber from the unexplained fall of pieces 
from the pile on a passer-by is not rebutted 
by the more general statement of the one 
who piled the lumber that it was properly 
piled. — ^Heim vs. Boberts, 135 Md. 600; 109 
A. 329. 

37. Evidence held sufficient to go to the 
jury, tending to show that railroad's cutting 
of the hose prevented plaintiffs from getting 
sufficient water to extinguish fire. — ^McAdoo 
vs. Hanway, 135 Md. 656: 109 A. 446. 

38. Evidence held sufficient to go to the 
jury, tending to show that defendant's sta- 
tion agent had notice that the fire hose was 
across the track in time to have stopped the 
train which cut the hose. — McAdoo vs. Han- 
way, 135 Md. 656; 109 A. 446. 

39. In an action for damages from running 
cars over a fire hose and preventing the 
extinguishment of a fire, evidence held suf- 
ficient to go to the jury, tending to show, 
that sufficient water could have been ob- 
tained from the plug of which the hose was 
attached to have extinguished the fire. — Mc- 
Adoo vs. Hanway, 135 Md. 656; 109 A. 446. 

40. Though defendant, driver of auto, 
which, turning onto a street from around the 
corner, ran into plaintiff just after she had 
stepped down from the sidewalk to cross, 
testified that he blew his horn, plaintiff's 
positive testimony that he did not is enough 
to take to the jury the question of defend- 
ant 's negligent falure to blow it; plaintiff 
having been in a position where it was her 
duty to be listening and where she could 
have heard. — ^Hempel vs. Hall, 136 Md. 174; 
110 A. 210. 
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VI.— FACTS OF ACCIDENTS, 

SUMMABIZED 

(A).— DRIVING ACCIDENTS, EXCLTTDINa 

WHEN CAB OB TBAIN FIGUBED 

41. PI. struck by auto turning, without 
blowing horn, from avenue to street, as she 
stepped from sidewalk to cross street; held 
for jury. — Hempel vs. Hall, 136 Md. 174; See 
Note 9 A. L. B. 1248. 

42. PI. claimed that while driving behind 
auto of deft., deft, suddenly turned off road, 
causing auto of pi. to strike culvert when he 
turned his auto to prevent striking auto of 
deft.; held for jury. — ^Wingert vs. Cohill, 136 
Md. 399. 

43. PI. struck by auto while crossing road 
in open country leading to E. E. station near 
Havre de Grace race track; held for jury. — 
Waltring vs. James, 136 Md. 506. 

(B).— ACCIDENTS IN WHICH CAB OR 
TBAIN FIGUBED 

44. Conductor failed to protect pi. (a pas- 
senger), from assault and insulting language 
by disorderly persons on car, held for jury. — 
Pugh vs. Wash. Bwy. & Elect. Co., 134 Md. 
196. 

45. Child of pi., 4 years, while crossing 
Pratt street was struck by car; child sued 
first and jury found for deft., as did jury in 
this case of father. — Zlpus vs. United Bwys. 
& Elect. Co., 135 Md. 297. 

48. PI., 15 years, given permission to ride 
on outer side of car by conductor to cross a 
bridge, as favor to pi., fell from car "when 
motorman, on reaching end of bridge speeded 
up the car; held for jury.— Carr vs. United 
Bwys. & Elect. Co., 135 Md. 307. 

47. Heavy truck driven by pi. collided 
with car on right of way of deft, crossing on 
Fifth avenue, also' known as Shell road, Balto. 
County; pi. held guilty of con. neg. — Siejak 
vs. United Bwys. & Elect. Co., 135 Md. 367. 

48. Deceased husband of eq. pi. while ope- 
rating his auto at Severn road crossing, was 
struck by safety gates which watchman for 
deft, lowered as deceased was passing under 
same; thereby causing deceased to lose con- 
trol of auto and collide with passing train of 
deft., held for jury. — ^Penna. B. B. Co. vs. 
State, Use of Hurst, 135 Md. 496. 

49. PI. auto standing in front 34 S. Liberty 
street, Balto. City, was struck by truck "which 
was struck by car of deft, as truck was 
pulling out from curb to track in front of 
car; held for jury. — W., B. & A. Bwy. Co. vs. 
Fingles, 135 Md. 574. 

50. Bailroad deft, ran its cars over a fire 
hose stretched across its tracks, cutting the 
hose and thereby preventing the extinguish- 
ment of a fire that damaged property of pL, 
held for jury. — McAdoo vs. Hanway, 135 Md. 
656. 

51. Alleged illegitimate child and mother 
of deceased sued deft., when deceased, who, 
with three other persons sat in the front seat 
of auto was killed, when auto collided with 
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train of deft, at Scott and Hamburg streets, 
Baltimore City; the deceased was not driving 
and did not own auto; held for jury in favor 
of mother, but denied illegitimate child right 
to recover for death of deceased, holding that 
the statute did not apply to an illegitimate 
child. — W., B. & A. B. B. Co. vs. State, Use 
Hall, 136 Md. 103. 

52. PI. while crossing track after alight- 
ing from train of deft, at Friendship Heights, 
Md., was struck by another car of deft.; 
held for jury. — ^W. & B. Bwy. Co. vs. Sullivan, 
136 Md. 202. 

53. While son of pi. was operating truck 
of pi. across tracks of deft, on Patapsco 
avenue, Brooklyn, A. A. County, a car struck 
truck and injured pi. who was a passenger in 
truck; held pi. chargeable with con. neg. of 
son. — Upton vs. United Bwys. & Elect. Co., 
136 Md. 212. 

54. Decedent was passenger in truck that 
collided with train in open country; safety 
^ates open; decedent did not employ driver 
of truck nor own truck; held for jury. — 
McAdoo vs. State, Use of Euntzman, 136 Md. 
452. 

55. Street car struck auto driven by pi. 
at Baltimore and Pulaski streets, Baltimore 
City, pi. held guilty of con. neg. — Foos vs. 
United Bwys. & Elect. Co., 136 Md. 540. 

<C).— DUE TO DEFECT IN OB OBSTBUC- 
TION ON HIGHWAY 

56 Large bundle of magazines dropped 
from car on street, visible long before driver 
of truck struck bundle; driver held guilty of 
con. neg. by jury. — ^Kaufman Beef Co.' vs. 
United Bwys., 135 Md. 524. 

57. Piece of lumber fell from a pile ad- 
jacent to sidewalk on pi., a passer-by; no 
evidence offered to explain ac; held for jury. 
— ^Helm vs. Boberts, 135 Md. 600. 

58. PI. in day time stepped upon board 
extending from a curb to the bed of a street, 
which tipped by reason of a corner being 
sawed out; pi. held guilty of con. neg. — 
IHiross vs. Baltimore, 136 Md. 561. 

(B).— INJUBIES SUSTAINED WHILE ON 
PBEMISES OF DEFENDANT 

59. Eye of ten-year-old-boy put out by ice 
tongs handled by deft, employe while de- 
livering ice to boy; held for jury. — dum. 
Brew. Co. vs. Feldstein, 134 Md. 42. 

60. PI. who claimed that he was impliedly 
invited upon wharf of steamboat co., was 
struck by a gate struck by a truck of deft. 
CO.; held for jury. — Burke vs. Md., D. & Va. 
B. Co., 134 Md. 156. 

61. Deceased, an independent contractor's 
employe, was permitted by an employ of deft. 
to enter cellar of deft, partly filled with 
inflammable and explosive cork dust, while 
carrying a candle and test lamp without warn- 
ing him of danger; while deceased was in 
cellar explosion occurred; altho no eye wit- 
ness to ac, held for jury. — Spanish A. C. & S. 
Co. vs. State, Use Schneider, 134 Md. 605. 
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62. PL was invited out onto a pier in 
course of construction to test wood-boring 
machine, and did not remain at a certain 
place as (claimed he was) instructed, and 
while climbing around post left unfastened 
was injured; held for jury. — ^Leland vs. Em- 
pire Eng. Co., 135 Md. 208. 

63. Hand of pi. caught on a spike of a 
stairway railing in deft, ofl&ce building; pi. 
held guilty of con. neg. — Fulton Bldg. Co. vs. 
SUchel, 135 Md. 542. 

64. PI. entered building of deft, from rear 
to repair electric appliance, unbeknown to 
deft., having entered the only other time 
from front, and while passing along a some- 
what dark passage fell down an open elevator 
shaft; held guilty of con. neg. — ^Hyde vs. 
Blumenthal, 136 Md. 445. 

NEGOTIABLE INSTRUMENTS 

See 1st Vol. — ^Banks and Banking; Bills and 

Notes; Checks. 
See Herein — ^Bills and Notes. 

NEW TRIAL 

See 1st Vol. — ^New Trial; Pleading and Prac- 
tice. 

See Herein — ^Appeal and Error; Judgment; 
Trial. 

NEXT FRIEND 

See 1st Vol.— Next Friend. 

NOTICE 

See 1st Vol. — ^Notice. 

NUISANCE 

See 1st Vol. — ^Injunction; Nuisance. 
See Herein — Equity; Injunction. 

1. In a suit to restrain the conduct of a 
lawful business as a nuisance, the courts will 
go no further than absolutely necessary to 
protect the rights of the parties injured there- 
by and will permit the business to be con- 
tinued, if possible, in a manner which will 
avoid the injury. — ^Baltimore City vs. Sackett, 
135 Md. 56; 107 A. 557. 

OFFICERS 

See Herein — Constitutional Law; Public Ofii- 
cers; Statutes. 
1. Supervisors of Elections being civil of- 
ficers, it was the plain duty of the Governor, 
both by the statute and under Section 13, 
Article 2 of the Constitution, to send the 
names of the nominees to the Senate within 
fifty days of the commencement of its ses- 
sion; that the Governor discharged this duty, 
but the Senate having rejected one of his 
nominees, while he might have submitted 
another name in the place of the one rejected, 
there is no provision either in the Constitu- 
tion of the State requiring him to do so. — 
Biggin vs. Lankford, 134 Md. 146; Not re- 
ported in A. 

OPTIONS 

See 1st Vol. — Options. 
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ORPHAITS' OOTTST 

ORPHANS' COURT 

See 1st Vol. — Executors and Administrators; 
Wills. 

See Herein — Descent and Distribution; Exe- 
cutors and Administrators; Wills. 

1. An order of the Orphans' Court, rati- 
fying continued employment of counsel and 
accountant by certain executors to investi- 
gate as to common stock of testator, and 
ordering costs to be paid by estate, is ap- 
pealable. — Sonnebom vs. Hutzler, 134 Md. 
424; 107 A. 251. 

2. Exceptions to the admissibility of evi- 
dence or to the competency of witnesses are 
not required to be taken in the Orphans' 
Court, but may be taken and insisted on in 
the Court of Appeals; Code, Art. 5, Sec. 9, 
not applying to appeals from Orphans' Court. 
Hendrickson vs. Attick, 136 Md. 1; 109 A. 468. 

3. Euling and decision of Orphans' Court, 
on petition of administrator under Code Pub. 
Gen. Laws, Art. 93, Sec. 143, that charge of 
adultery against intestate's husband, claimed 
to bar his rights to share in distribution of 
her estate, had not been proved, and dis- 
missing petition, is not appealable, not being 
a final order settling or determining the rights 
of the parties. — ^Mack vs. Pairo, 136 Md. 179; 
110 A. 198. 

4. Eefusal of Orphans' Court to consider 
affidavit of or j)ermit witness to testify after 
close of testimony, but before argument, it 
being then represetned that, although re- 
turned as' summoned, the witness had not 
been really summoned, was a matter within 
the court's discretion, and it cannot be re- 
viewed. — ^Weinsteln vs. Boyd, 136 Md. 227; 
110 A. 606. 

5. Where report of sale was made and 
order nisi published at the instance of the 
purchaser from executor, purchaser cannot 
claim the court did not have jurisdiction, al- 
though executor had power to sell under the 
will without applying for an order of court. — 
Weinstein vs. Boyd, 136 Md. 227; 110 A. 506. 

OSTEOPATHS 

See Herein — Health. 

PARKS 

See Ist Vol.— Parks. 

See Herein — Municipal Corporations. 

PARENT AND CHILD 

See 1st Vol. — Divorce; Parent and Child. 
See Herein — Divorce. 

PARTIES 

Sec 1st Vol. — ^Joint Obligations; Parties; 
Negligence, Par. 32(b). 
1. Where street car was operated to cer- 
tain point by one company and beyond such 
point and to end of trip. by another company, 
with same car employes, without charge of 
additional fare and without notice to pas- 
senger that when car reached such point 
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latter company ac<}uired control, and vv^here 
both companies had same ofl&cers, directors, 
and employes and were parts of one street 
car system referred to as **the company,'* 
the former company is equally liable with 
latter company for conductor's failure to 
protect passenger during that part of trip 
when car was operated by latter company. — 
Pugh vs. Washington Bwy. & Elect Co./l34 
Md. 196; 106 A. 522. 

PARTITION 

See 1st Vol. — Partition; Tenancy In Common. 
See Herein — Tenancy In Common. 

1. Where there is a partition in fact be- 
tween tenants in common and a part perform- 
ance, court of equity will enforce such par- 
tition. — Sowers vs. Keedy, 135 Md. 448; 109 
A. 143. 

2. Where, in a suit between heirs of a de- 
cedent to sell her land for partition, receivers 
were appointed and executors of a will sub- 
sequently intervened and showed that, in a 
will contest instituted by the heirs in another 
state, the will had been upheld as valid, the 
court did not exceed its jurisdiction in order- 
ing the receivers to pay any moneys in their 
hands to the executors, as it did not thereby 
pass on the title, but merely followed the 
judgmeut sustaining the will. — ^Murphy vs. 
MacKey, 135 Md. 611; 109 A. 326. 

3. To entitle a party to sustain a bill for 
partition of land, he must show on the face 
of the bill an interest in the subject of the 
suit, and if such interest or right to sue be 
not fully shown by the bill itself, defendant 
mav demur. — TaJbot vs. Compher, 136 Md. 95; 
110 A. 100. 

4. Although the defense that defendant to 
bill for sale of a farm for partition had been 
in possession of the land as disseizor for 
about 16 years did not support defendant's 
claim of title by adverse possession, the 
effect of such possession, in respect to plain- 
tiff 's right to relief, was a matter the court 
was empowered to consider in determining 
the defense of equitable title in defendant 
by virtue of a parol agreement. — ^Lewis vs. 
Liewls, 136 Md. 601; 110 A. 885. 

5. On bill for sale for partition of a farm 
composed of two named tracts, equity alone 
has jurisdiction to enforce defense made by 
defendant 's answer that other parties had 
no interest in land, but that it was owned 
by defendant in his own right by virtue of 
agreement made with one of his sisters acting 
for the other plaintiffs, with prayer that any 
naked legal title outstanding of record should 
be conveyed to defendant to perfect his title. 
—Lewis vs. Lewis, 136 Md. 601; 110 A. 885. 

PARTNERSHIP 

Sec lat Vol. — ^Partnership. 

I.— THE RELATION, ESTOPPEL BY 
HOLDING OUT 

1. Though plaintiff contracted to and did 
furnish oil and gasoline for a business on 
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the understanding that W was a co-owner of 
the business, as he represented, yet having 
done so with the understanding that W was 
responsible for half of the account, and that 
this was Ws share of the indebtedness, W 
in fact not a partner in the business, but 
only an employee of the owner, should not 
be held to a partner's liability, for the full 
amount, there being no assets of the business, 
but should be held only for half. — ^Blaustein 
vs. Oldfield, 135 Md. 162; 108 A. 485. 

2. One, on the faith of whose representa- 
tion that he is a partner in a business goods 
are furnished thereto by another, is by pro- 
vision of Code, Vol. 4, Art. 73A, Sec. 16, 
liable as a partner by estoppel to the other. — 
Blaustein vs. Oldfield, 135 Md. 162; 108 A. 
485. 

3. Preponderance of evidence in suit to 
avoid as fraudulent a transfer of property by 
W held to show that a contract signed by 
plaintiffs W and C, for furnishing by plain- 
tiff of gasoline and oil for a business, con- 
ducted under the name of Oldfield Automo- 
bile Shop and in fact owned by C, for whom 
W worked, was signed and performed by 
plaintiff, on the understanding that W was, 
as the contract indicated, a co-owner of the 
business. — Blaustein vs. Oldfield, 135 Md. 162; 
108 A. 485. 

PARTY WALL 

See 1st Vol.— Party Wall. 

PATENTS 

See 1st Vol.— Patents. 

PAYMENT 

See 1st Vol. — Payment. 

I.— BEQXnSITES AND SUFFICIENCY 

1. In an action to recover the value of 
$299,000 ' ' Carrancistas constitutional Mexi- 
can currency, ' * which was alleged to have been 
guaranteed by defendant to be genuine, but 
which was alleged to be spurious, false, and 
counterfeit, it was incumbent on the plain- 
tiff to show that he had used reasonable 
means to ascertain whether or not the money 
was genuine. — ^Basst vs. Morris, 135 Md. 243; 
108 A. 787. 

2. Decrees of the Carranza government in 
Mexico (1913-1916) requiring money of such 
government to be accepted at certain prices 
within the territory then controlled by such 
government held not evidence of the value of 
such foreign money in the United States. — 
Basst vs. Morris, 135 Md. 243; 108 A. 787. 

3. Where land was to be conveyed in con- 
sideration of a certain amount of money is- 
sued by a foreign government, in an action to 
recover the value of such money, the money 
having turned out to be counterfeit, the 
amount of recovery in American money is to 
be determined from the value of the foreign 
money at the time the plaintiff had fully 
performed his part of the contract, and had 
put the defendant in default, and not at a 
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prior time when the money was paid. — ^Basst 
vs. Morris, 135 Md. 243; 108 A. 787. 

4. Under a contract to pay 299,000 pesos 
Mexican currency for land, although the 
agreement provided that the purchaser was 
not under obligations '*to guarantee the 
value in United States currency of the said 
Mexican money,'' the purchaser necessarily 
guaranteed the money to be genuine; for, 
if not genuine it was not Mexican currency. 
—Basst vs. Morris, 135 Md. 243; 108 A. 787. 

n.— APPLICATION 

5. In an action by the assignee of a 
materialman's claim agairst state highway 
contractor 's surety, the evidence as to defend- 
ant 's right to have a payment, which was ap- 
pled to other claims, applied to the claim in 
question, held so conflicting that the refusal 
to direct a verdict for defendant was proper. 
— ^American Fidelity Co. vs. State, 135 Md. 
326; 109 A. 99. 

PERJURY 

See 1st Vol. — Perjury. 

PERPETUITIES— RULE AGAINST 

See Ist Vol. — Perpetuities — Rule Against. 
See Herein — Wills. 

PERSONAL PROPERTY 

See 1st Vol. — Personal Property. 

PHYSICIANS 

See Ist Vol. — Physicians. 
See Herein — Health. 

PLEADING 

See Ist Vol. — Pleading and Practice; Plead- 
ing and Practice Under Equity; Speedy 
Judgment Acts. 

See Herein — Equity; Jurisdiction; Trial; 
Venue. 

II.— SUFFICIENCY OF PLEADING 

1. There was no error in sustaining de- 
murrer on a plea where the defense it set 
forth was available under the general issue. — 
Jenkins vs. First Nat'l Bk. of Balto., 134 Md. 
85; 106 A. 174. 

2. A plaintiff cannot recover in the same 
action of assumpsit both on an implied and 
an express contract, and, having alleged both, 
the thing to be considered is whether the 
proof shows the express contract alleged, or 
whether there /is a variance. — ^Bethlehem Steel 
Co. vs. Domberg, 135 Md. 121; 108 A. 474. 

3. A declaration on a covenant by the 
grantors in a conveyance, that '*they have 
not done or suffered to be done any act, 
matter or thing whatsoever to encumber the 
property,^' and alleging a breach thereof by 
reason of the existence of a right of way, is 
bad on demurrer if it fails to show when the 
right of way came into existence. — ^Levine vs. 
HuU, 135 Md. 444; 109 A. 141. 

4. A **plea to the jurisdiction,*^ though 
denominated a plea in abatement, differs 
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from it by partaking sometimes of the char- 
acter of a plea of privilege. — ^Minch & Eisen- 
brey Co. vs. Cram, 136 Md. 122; 110 A. 204. 

5. Common counts may bo joined with a 
declaration on a special contract, although 
there can be no recovery on the common 
counts if a special contract is established, 
since the evidence may fail to show a special 
contract but still establish services rendered 
under an agreement for which defendant is 
bound to pay compensation. — Conservation 
Co. vs. Stimpson, 136 Md. 314; 110 A. 495. 

6. A demurrer admits all facts properly 
pleaded. — ^U. S. F. & G. Co. vs. Taylor, 136 Md. 
545; 110 A. 883. 

7. In an action by seller of gasoline for 
buyer's failure to unload gasoline from tank 
cars which had been rented by seller, requir- 
ing seller to pay additional rent caused by 
such delay, declaration held sufficient to state 
a cause of action. — ^Penn Oil Co. vs. Triangle 
P. & G. Co., 136 Md. 559; 111 A. 482. 

8. Under Code Pub. Gen. Laws, Art. 75, 
Sec. 3, a declaration is sufficient, as against a 
demurrer, if it contains a statement of facts 
which, if true, constitutes a valid cause of 
action, notwithstanding non-compliance with 
technical rules of pleading. — ^Penn Oil Co. vs. 
Triangle P. & G. Co., 136 Md. 559; 111 A. 482. 

9. In an action for failure to deliver cases 
of tomatoes sold by defendant packing com- 
pany, plea held not one of tender, but simply 
one setting up a reason for not having fur- 
nished the tomatoes, so that error in over- 
ruling a demurrer to it was not reversible on 
plaintiff buyer's appeal. — Jenkins vs. Sped- 
den, 136 Md. 637; 111 A. 136. 

10. Common counts may be joined with a 
special one alleging an express written con- 
tract. — ^Alezander vs. Capital Paint Co., 136 
Md. 658; 111 A. 140. 

n (A) .—FACTS OF DECLARATION AND 
OTHER PLEADINGS, SUMMABIZED. 

11. Levine vs. Hull, 135 Md. 444 (suit for 
breach of covenant in deed against encum- 
brances); Harshman vs. Merder, 135 Md. 
595 (PI. broker sued for com. alleging prop, 
was listed with him by deft, owner, and that 
pi. presented purchaser with, whom deft, 
refused to contract) ; Penn. Oil Co. vs. Tri- 
angle P. & G. Co., 136 Md. 559 (suit for fail- 
ure to accept gasoline, which pi. resold and 
rent for tank cars charged to pi. by R. R. due 
to delay in emptying cars). 

VI.— AMENDED AND SUPPLEMENTAL 
PLEADINGS AND REPLEADER 

12. In action on contract for repurchase 
of stock allowing plaintiff to amend during 
trial by changing date of agreement is not 
erroneous, where it resulted in no surprise 
to defendant. — Bracey vs. McGary, 134 Md. 
267; 106 A. 622. 

13. A prayer of defendant seeking to 
take the case from the jury on the ground 
that the plaintiff had offered no evidence 
legally sufficient under the pleadings to en- 
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title the plaintiff to recover was not sufficient 
to raise the question of misjoinder or vari- 
ance, in view of 3 Code, Art. 5, Sec. 9a, and 
Article 75, Sec. 91a. — ^Rasst. vs. Morris, 135 
Md. 243; 108 A. 787. 

14. Under Code, Pub. Civil Laws, Art. 75, 
Sec. 115, providing for amendment of the 
pleadings to conform the case to the course of 
the court after removal from equity to law, 
the right to amend is not exhausted by filing 
a declaration, but the law court acquires 
jurisdiction for all purposes as if the suit 
had originated there, and can allow an amend- 
ment at the trial. — Martin Fertilizer Co. vs. 
Thomas & Co., 135 Md. 633; 109 A. 458. 

Xn.— ISSUES, PROOF AND VARIANCE 

15. Plaintiff is not confined by Acts 1914, 
C. 378, to the account filed with the decla- 
ration, where the suit is not brought under 
the Speedy Judgment Act. — Fast vs. Austin, 
135 Md. 1; 107 A. 540. 

16. Joinder of issue is necessary, and if 
the case goes to trial without it there is 
a mistrial; but if issue is joined on only one 
of several pleas, and defendant goes to trial 
without requiring any replication to the 
others, or any issue on them, after verdict 
he will be held to have waived their benefit. — 
Jenkins vs. Spedden, 136 Md. 637; 111 A. 136. 

POLICE COMMISSIONERS 

See 1st Vol. — Police Commissioners. 

PRAYERS 

See 1st Vol. — Appeal; Prayers. 

See Herein — ^Appeal and Error; Trial. 

PRINCIPAL AND AGENT 

See 1st Vol. — ^Agency; Assault and Battery; 
Master and Servant; Negligence, Par. 8. 

I.— PROOF OF CREATION, CONTINTJ- 
ANCE AND TERMINATION 

1. Mere declarations of an alleged agent 
are not competent and adequate proof of his 
agency in the absence of other evidence from 
which such agency may be inferred. — ^Roland 
vs. People's Bk., 134 Md{. 218; 106 A. 570. 

2. In an action by an assignee of a ma- 
terialman's claim against a contractor's sure- 
ty, the alleged agency of plaintiff's son 
through which it was sought to bind plain- 
tiff by instructions as to the application of 
payment, held not so conclusively proven sb 
to justify directing a verdict for defendant. 
— ^American Fidelity Co. vs. State, 135 Md. 
326; 109 A. 99. 

3. The declarations of an agent are not 
competent evidence of the existence of the 
agency, in the absence of independent proof 
of circumstances from which the agency may 
be inferred. — ^American Fidelity Co. vs. State, 
135 Md. 326; 109 A. 99. 

4. Where the order signed by buyer stated 
that it was subject to approval by the 
seller's home office, and that no salesman bad 
authority to waive its terms, the seller was 
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not bound by an order, taken by its local 
salesman and the manager of the branch 
office, which within three days after the order 
was taken was disapproved by the home of- 
fice and the check given in partial payment 
returned. — ^Kessler & Co. vs. Askin, 135 Md. 
647; 109 A. 439. 

n.— MUTUAL RIGHTS, DUTIES, AND 
LIABII«ITIES 

5. In action for services in negotiating for 
financial aid in manufacturing defendant's 
invention, evidence that third party assisting 
defendant, was not plaintiff's employe, held 
admissible.— Fast vs. Austin, 135 Md. 1; 107 
A. 540. I 

6. In action for services in negotiating for 
manufacture of device invented by defend- 
ant, evidence that plaintiff told manufacturer 
he was interested in the result of negotiations 
was not admissible, where there was no evi- 
dence that plaintiff participated in the nego- 
tiations. — Fast vs. Austin, 135 Md. 1; 107 A. 
540. 

7. In action for services in negotiating 
for manufacture of device invented by de- 
fendant, evidence as to what defendant re- 
ceived under his contracts with the manufac- 
turer was immaterial, where there was no 
evidence that such contracts were the result 
of negotiations conducted by plaintiff. — ^Fast 
vs. Austin, 135 Md. 1; 107 A. 540. 

8. In action for services in negotiating for 
I financial aid in manufacturing a device in- 
vented by defendant, evidence as to plain- 
tiff's connection with introduction to de- 
fendant of party who subsequently became 
interested, held admissible. — Fast vs. Austin, 
135 Md. 1; 107 A 540. 

9. In action for services in negotiating for 
financial aid in manufacturing a device in- 
vented by defendant, evidence on the ques- 
tion of plaintiff's right to recover regard- 
less of whether they succeeded in forming a 
corporation, held to make a case for the jury. 
—Fast vs. Austin, 135 Md. 1; 107 A. 540. 

10. In action for services in conducting 
negotiations for the manufacture of device 
invented by defendant, evidence that plaintiff 
merely introduced defendant to manufacturer, 
held insufficient to warrant recovery. — ^Fast 
vs. Austin, 135 Md. 1; 107 A. 540. 

in.— BIGHTS AND LIABUiITIES AS TO 
THIBD PEBSONS, POWEBS, UNDIS- 
CLOSED AGENCY, UNAUTHOBIZED 
ACTS AND BATIFICATION 

11. Facts that mirrors were shipped to a 
storekeeper by direction of firm installing 
fixtures for storekeeper, which had ordered 
mirrors, was legal evidence to show store- 
keeper was authorized by firm to receive 
mirrors, so that, in carrier's action for haul- 
ing mirrors, firm installing them counter- 
claiming for breakage, court properly refused 
firm's prayer that as matter of law there 
was no evidence legally sufficient to show 
storekeeper's employes were authorized to 
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act for firm. — Himmel vs. Merchants T. & 
S. Co., 134 Md. 38; 106 A. 157. 

12. An agency for the management, culti- 
vation, and maintenance of a farm and the 
disposal of its products does not include the 
implied authority to sign the name of the 
owner of the farm to a promissory note. — 
Boland vs. People's Bank, 134 Md. 218; 106 
A. 570. 

13. An action for specific performance of 
land contract entered into on behalf of ad- 
ministrators by agent having no authority to 
sell the particular land, thinking he was 
selling other land which he had been author- 
ized to sell, evidence held insufficient to show 
that administrators with knowledge of all the 
material facts and circumstances, ratified and 
approved the contract or agent's act in mak- 
ing it. — Henneke vs. Cook, 135 Md. 417; 109 
A. 113. 

14. An agent authorized to rent property 
for a year and to find a purchaser and submit 
bids to his principals does not have the im- 
plied power to give an option of purchasing 
the property for a fixed price.— -Clark vs. 
People's Bank, 136 Md. 263; 110 A. 518. 

15. Where a principal authorized an agent 
to rent property for a year and to submit bids 
of purchasers, and the agent without au- 
thority inserted in the lease an option to 
purchase, the principal's acceptance of rent 
in ignorance of the conditions of the lease 
does not estop it from denying the agent's 
authority to grant the option, for the prin- 
cipal was under no duty to investigate the 
terms of the lease on assumption the agent 
would exceed his authority.-— Clark vs. Peo- 
ple's Bank, 136 Md. 263; 110 A. 518. 

16. One seeking specific performance of an 
option contract contained in a lease has the 
burden of establishing the authority of the 
owner's agent to execute the option contracts 
— Clark vs. People's Bank, 136 Md. 263; 
110 A. 518. 

17. A corporation cannot avoid liability 
for the commission on the purchase price of 
stock of another company on the ground that 
the sureties on its contract to pay for the 
stock would thereby have their liability in- 
creased, since their liability to pay for the 
stock would not make them liable to pay for 
the commission. — Conservation Co. vs. Stimp- 
son, 136 Md. 314; 110 A. 495. 

PRINCIPAL AND SURETY 

See 1st Vol. — Guarantor and Guarantee. 
See Herein — Guaranty. 

1. Correspondence between plaintiff and 
defendant surety for its contractor, held suf- 
ficient to show waiver of the provision of 
the bond that written statement to the surety 
by registered mail of any default on the part 
of the contractor within ten days should be 
a condition precedent to recovery on the 
bond. — Md. Casualty Co. vs. E. Balto. Driv. 
Assn., 135 Md. 105; 108 A. 517. 

2. If a claim against the contractor was 
based on loans to him expressly or impliedly 
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agreed to be used in the payment of labor and 
hauling accounts for which the surety on the 
contractor's bond was liable, and the money 
loaned was actually used for such purposes, 
the holder of the claim is entitled, unless the 
surety directs a different application, to 
devote a payment made to him from funds 
derived from the work for which the labor 
and hauling were furnished, to such claim 
for money loaned, rather than to a claim for 
materials furnished the contractor, but he 
is not entitled to apply it to a claim based 
on a loan made merely for the contractor's 
general requirements. — ^American Fidelity Co. 
vs. Stat9i 135 Md. 326; 109 A. 99. 

:5. A gratuitous surety on a bond is en- 
titled to have a strict construction of the obli- 
gation created by the bond. — Sliarp vs. State, 
135 Md. 551; 109 A. 454. 

PROCESS 

See 1st Vol. — Process. 

1. Where there are two or more defend- 
ants, the return should state that all were 
summoned, but where in such case the return 
is simply '* summoned, ' ' it is understood that 
all were summoned. — Adkins vs. Selbyvllle 
Mfg. Co., 134 Md. 497; 107 A. 181. 

2. The return to a summons is prima facie 
evidence of its truth, and will prevail unless 
overcome by clear evidence, and every pre- 
sumption will be made in its favor. — ^Adkins 
vs. Selbyvllle Mfg. Co., 134 Md. 497; 107 A. 
181. 

3. The Sheriff's action in reading the sum- 
mons to defendants, husband and wife, in 
the presence of both, without specifically 
addressing his remarks to either constituted 
a good and sufficient service. — ^Adkins vs. 
Selbyvllle Mfg. Co., 134 Md. 497; 107 A. 181. 

4. Evidence held insufficient to overcome 
the prima facie evidence of the return of the 
summons that the sheriiff duly summoned 
defendants, husband, wife, and son. — ^Adkins 
vs. Selbyvllle Mfg. Co., 134 Md. 497; 107 A. 
181. 

5. One residing in another state, who came 
into Maryland to testify as a witness in her 
suit, was exempt from service of civil process 
upon her while in Maryland. — ^Mlnch & Elsen- 
brey Co. vs. Cram, 136 Md. 122; 110 A. 204. 

6. Where defendant moved to quash writ 
of summons on ground that, being in the state 
only to give testimony in a suit brought by 
her, she was immune from civil process, ques- 
tion raised was one of privilege, and her mo- 
tion need not give plaintiff a better writ by 
stating where defendant was resident, so that 
suit might be brought in such jurisdiction. — 
Miucli & Eisenbrey Co. vs. Cram, 136 Md. 122; 
110 A. 204. 

7. General rule is that witnesses who leave 
the state of which they are residents and go 
to another to testify are exempt from civil 
process in state to which they go while they 
are there for such purpose, and a reasonable 
time before and after in going and returning. 
— ^Mlnch & Eisenbrey Co. vs. Cram, 136 Md. 
122; 110 A. 204. 
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PUBLIC OFFICERS 

See 1st Vol. — Constitutional Law. 
See Herein — Constitutional Law; Officers; 
Statutes. 

PUBLIC SERVICE COMMISSION 

See 1st Vol. — Public Service Commission. ] 

1. When gas leaves the main lines through 
which it was transported in interstate com- , 
merce and becomes separated from the bulk! 
of gas in such line, and is forced into inter- 
mediate lines and the pipes of the individual , 
consumers, where it cannot return to the madn I 
line, and where it remains until used, it is so 
broken from the original package as to remove 
it from interstate commerce and subject it 
to state legislation regulating rates and pro- 
ceedings under Public Service Commission 
Laws, Sec. 38 — ^W. Va. & Md. Gas Co. vs. | 
PubUc S. Com., 134 Md. 137; 106 A. 265. 

RACE SEGREGATION 

See Ist Vol. — Race Segregation. 

RACING 

See 1st Vol. — Bacing. 
See Herein — Statutes. 

RAILROADS 

See 1st Vol. — Carrier of Goods; Negligence, 
Par. 27; Eailroads. 

See Herein — Carriers; Death; Street Rail- 
ways. 

X.— OPERATION, DUTY TO OPEBATE, 
AND ACCIDENTS CAUSING INJUBT 
OB DAMAGE 

1. Whether railroad was negligent in sud- 
denly dropping safety gates on automobile 
driver after he had entered upon crossing, so 
as to cause him to lose control of automobile 
and collide with train, held a question for 
jury, as against contention that plaintiff's 
testimony was incredible, in view of the phy- 
sical facts. — ^Pennsylvania Bailroad Co. vs. 
State, 135 Md. 496; 109 A. 321. 

2. Where station agent had notice that a 
fire hose was laid across the track in time to 
have stopped train which cut the hose, it was 
immaterial that the engineers operating the 
train were not notified. — McAdoo vs. Hanway, 
135 Md. 656; 109 A. 446. 

8. In an action for damages for running 
cars over a fire hose and preventing the extin- 
guishment of a fire, a requested instruction that 
the verdict should be for the defendant if the 
jury found no notice had been given to those 
charged with the management of the trains 
that hose was across the track was properly 
refused, as likely to mislead the jury into 
believing that notice to station agent would 
be insufficient, especially where he testified 
he had nothing to do with the management of 
the trains. — ^McAdoo vs. Hanway, 135 Md. 
656; 109 A. 446. 

4. Firemen were not required to examine 
every plug upon one side of a railroad track 
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to see if water could be obtained therefrom 
before going across the track with a hose 
to a plug known to be frozen; all the plugs 
examined, on the side of the track where the 
fire was, being frozen. — McAdoo vs. Hanway, 
135 Md. 656; 109 A. 446. 

5. An automobile driver is not as a matter 
of law contributorily negligent in entering 
upon a railroad crossing, without stopping to 
look and listen, when safety gates had not 
been lowered. — ^Pennsylvania Bailroad Co. vs. 
State, 135 Md. 496; 109 A. 321. 

6. A railroad is liable for willfully or 
negligently running cars over a fire hose 
across its tracks, and thereby preventing the 
extinguishment of a fire. — McAdoo vs. Han- 
way, 135 Md. 656; 109 A. 446. 

7. In an action for death of one riding 
in an automobile truck struck by a loco- 
motive, questions of negligence and contribu- 
tory negligence held for the jury under the 
evidence. — McAdoo vs. State, 136 Md. 452; 
111 A. 476. 

REAL ESTATE 

See Ist Vol. — Eeal Estate. 

RECEIVERS 

See 1st Vol. — Eeceivers. 

RECOGNIZANCE 

See 1st Vol. — Eecognizance. 

RECORDING 

See 1st Vol. — Eecording. 

RECOUPMENT 

See Ist Vol. — Eecoupment. 

REFERENDUM 

See 1st Vol. — Eeferendum. 
See Herein — Elections. 

REGISTER OF WILLS 

See Ist Vol. — Eegister of Wills. 

REFORMATION AND CANCELLA- 
TION OF INSTRUMENTS 

See Ist Vol.— Equity. 

See Herein — Alteration of Instruments. 

1. In a suit to reform contract between 
defendant, the general contractor, and plain- 
tiff, the sub-contractor so as to make the 
general contractor bear one-half the loss, 
evidence held insufficient to establish the mis- 
take or to show due diligence on the part of 
the plaintiffs. — ^Dall Company vs. Butcher, 
135 Md. 25; 107 A. 527. 

2. Before a written contract can be re- 
formed by court of equity on the ground of 
mistake, it must appear that the mistake was 
mutual. — Dall Company vs. Butcher, 135 Md. 
25; 107 A. 527. 

3. To warrant reformation of a written 
contract on the ground of mistake, there must 
be due diligence in the application for; relief. 
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and time runs from the time the mistake 
was discovered, or could have been discovered 
by due diligence. — Dall Company vs. Butcher, 
135 Md. 25; 107 A. 527. 

4. To warrant reformation of a written 
contract on the ground of mistake, the mis- 
take must be proved beyond a reasonable 
doubt, and the evidence must be full, ex- 
plicit, and satisfactory. — ^Dall Company vs. 
Butcher, 136 Md. 25; 107 A. 527. 

5. In suit by executors to recover from 
their decedent ^s alleged mistress an assign- 
ment of, or receipt for, certain bonds given 
her, allegations that she obtained possession 
of the receipt without consideration, and sole- 
ly as the result of her improper influence over 
decedent, held sufficient to give a court of 
equity jurisdiction to inquire into the de- 
livery of the receipt to defendant. — ^Lipson 
vs. Evans, 135 Md. 127; 108 A. 470. 

RE-INSURANCE AGREEMENT 

See 1st Vol. — Ee-Insurance Agreement. 

RELEASE 

See 1st Vol. — Contracts; Joint Obligations, 

Pars. 2, 3; Payment; Eelease. 
See Herein — Payment. 

1. In suit involving* liability of general 
contractors in attachment issued against them 
on a judgment against sub-contractor for 
work done by plaintiff, general contractors' 
contention being that plaintiff's claim was 
embraced in release executed by him was in 
full for everything, court properly refused to 
strike out testimony with reference to a new 
contract for the work done by plaintiffs. — 
Morrow vs. Arthur, 134 Md. 182; 106 A. 356. 

REMAINDERS 

See 1st Vol. — Life Estates and Eemainders; 

Eemainders. 
See Herein — Life Estates; Partition. 

1. Though at common law a grantor could 
not by deed convey an estate in remainder to 
his heirs, he can convey to trustees, in trust 
for himself for life, if the trust is not exe- 
cuted by the statute of uses, with remainder 
in trust for his heirs. — ^Peter vs. Peter, 136 
Md. 157; 110 A. 211. 

REMOVAL OF CASES 

See Ist Vol. — Removal of Cases. 

REPLEVIN 

See 1st Vol. — Replevin. 

I.— RIGHT OF ACTION AND DEFENCES 

1. Ordinarily, where plaintiff's property is 
in defendant's rightful possession, a demand 
is necessary before replevin in detinet can 
be maintained, but a defendant pleading 
ownership in, himself cannot defeat recovery 
upon the pretense that he would have sur- 
rendered the property if demand had been 
made. — Burrier vs. Cunningham Piano Oo.». 
135 Md. 135; 108 A. 492. 
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m.— PBOOEEDINGS, PBOOF, DAMAGE, 
TBIAL AND JUDGMENT 

2. The object of a replevin bond is to 
protect the defendant against loss in case 
plaintiff fails to successfully prosecute the 
suit. — ^Burrier vs. Ounningliam Piano Co., 135 
Md. 135; 108 A. 492. 

3. Defendants' plea of property in re- 
plevin case casts upon plaintiff the burden 
of establishing its right of property in the 
replevined article. — Burrier vs. Cmmingliam 
Piano Co., 135 Md. 135; 108 A. 492. 

4. Where plaintiff takes possession of 
property under replevin writ and secures a 
verdict, judgment should be for property re- 
plevied, damages, and costs, and not in the 
alternative for the value of the replevied 
property. — ^Burrier vs. Ounningliam Piano Co., 
135 Md. 135; 108 A. 492. 

RES ADJUDICATA 

See 1st Vol. — Res Adjudicata. 
See Herein Appeal and Error; Judgment; 
Trial. 

RESIDENCE 

See 1st Vol. — Residence. 

RESULTING TRUSTS 

See 1st Vol. — Resulting Trusts. 

REVERTER 

See 1st Vol. — Eeverter. 

REVOCATION OF DEVISE 

See 1st Vol. — Revocation of Devise. 

RIGHT OF WAY 

See 1st Vol.— Bight of Way. 

RIPARIAN RIGHTS 

See 1st Vol. — Biparian Bights. 

SALES 

See 1st Vol. — Contracts; Sales; Statute of 

Frauds. 
See Herein — Contracts; Frauds, Statute of; 

Judicial Sales; Mortgages. 

I.— REQUISITES AND VALIDITY OF 
CONTRACT 

1. A condition expressed in an order blank 
that the order was subject to approval by 
home office is a reasonable one for the control 
of the credits given by the seller. — ^Kessler 
it Co. vs. Askln, 135 Md. 647; 109 A. 439. 

n.— CONSTRUCTION OF CONTRACT 

2. Where plaintiff seller provided cars for 
shipment of first installment, and at no 
time in correspondence as to delay in later 
installment did it assert that it was defend- 
ant 's duty to furnish cars, the course of deal- 
ing amounted to a construction of the con- 
tract, imposing a duty on plaintiff to furnish 
cars. — Std. Scale, Etc., Co. vs. Balto. E. & N. 
•Co., 136 Md. 278; 110 A. 486. 



SALES 

3 Where cars of gasoline were sold f . o. b. 
place to which they were consigned on terms 
of "sight draft less one," buyer was not 
required to pay for the gasoline until it had 
actually arrived; such transaction being sub- 
stantially a cash transaction. — ^Penn Oil Co. 
vs. Triangle P. & O. Co., 136 Md. 559; 111 
A. 482. 

4. A contract for shipment of "forty cars 
over forty days" does not, as a matter of 
law, require shipment of one car every con- 
secutive day for 40 days rather than the 
shipment of such cars during the 40-day 
period. — ^Penn. Oil Co. vs. Triangle P. & G. 
Co., 136 Md. 559; 111 A. 482. 

in.— MODIFICATION OR RECISSION OF 
CONTRACT 

5. Where alleged breach of contract to 
deliver 100,000 feet of second hand lumber 
did not occur until 28,000 feet had been ac- 
cepted and paid for and until defendant re- 
fused to deliver the balance, the acceptance 
by plaintiff of the 28,000 feet without com- 
plaint and payment of the contract price did 
not amount to a waiver of a breach of the 
contract or estop plaintiff from asserting a 
proper claim for damages sustained by rea- 
son of failure of defendant to deliver balance. 
— Carlin vs. Biddison, 135 Md. 458; 109 A. 316. 

6. Where a contract provides for ship- 
ment of gasoline at the rate of one car a day, 
the buyer is entitled to insist on the ship- 
ment of gasoline at that rate, and on seller's 
refusal can rescind the contract. — ^Penn Oil 
Co. vs. Triangle P. & O. Co., 136 Md. 559; 
111 A. 482. 

7. Where seller telegraphed buyer that he 
would reduce price at specified figure, and, in 
reply to buyer 's telegram, ' ' We accept ten ad- 
ditional tanks,'' replied, ''have booked — ^ten 
cars additional," there was a complete con- 
tract of sale of such 10 cars, which was not, 
as a matter of law, modified by seller's sub- 
sequent acknowledgment that 1 car was to 
be shipped every 3 days, followed by buyer's 
requisition, directing that 1 car be shipped 
every third day. — Penn Oil Co. vs. Triangle P. 
& G. Co., 136 Md. 559; 111 A. 482. 

IV.— PERFORMANCE OF CONTRACT 

8. Where manufacturing seller of sulphuric 
acid on account of European war find con- 
sequent demand for acid in munition manu- 
facture undertook new contracts for delivery 
of acid, fact that it enlarged plant and did 
not deliver under new contracts n mounts of 
acid exceeding amounts by which additions 
to plant increased its product did not excuse 
it for shortage in deliveries under an existing 
contract. — Davison Chem. Co. vs. Baugh Chem. 
Co., 134 Md. 24; 106 A. 269. 

9. A seller promising unconditionally to 
manufacture and deliver trucks to the de- 
fendant buyer was not excused from making 
prompt delivery by the government seizure 
of a railway, or by an embargo upon ship- 
ment, and is liable for breach for not furnish- 
ing the trucks as the contract provides. — 
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Std. Scale, Etc., Co. vs. Balto. E. & N. Co., 
136 Md. 278; 110 A. 486; See Note 9 A. L. B. 
1507. 

10. Where a contract for the purchase of 
trucks to be manufactured was in form of a 
letter, using the expression, '* Please fill the 
following prompt/' and one-half were for- 
warded nearly five months later, and the 
buyer countermanded the order because of 
delay about nine months later, and the seller 
shipped the last half about a year later, when 
defendant declined to receive them because of 
the delay, seller could not recover for the last 
half, since time was essential. — Std. Scale, 
Etc., Co. vs. Balto. E. & N. Co., 136 Md. 278; 
110 A. 486. 

11. If sales contract provided for ship- 
ment of a car a day for specified period, it 
was a question for the jury whether the 
buyer, by directing seller to draw new drafts 
for each separate car, and assuring it that 
everything would be satisfactory, with knowl- 
edge that shipments had not been made at the 
rate of one car a day, waived such require- 
ment. — ^Penn Oil Co. vs. Triangle P. & Q. Co., 
136 Md. 559; 111 A. 482. 

12. Purchaser of bulky freight, under con- 
tract which is silent as to tima of unloading, 
who knows that freight is to be delivered to 
him in cars owned or rented by seller, and 
that such cars, when unloaded, are to be re- 
turned for other shipments, impliedly, and as 
part of the contract* undertakes to unload 
the cars within a reasonable time after notice 
of arrival,- an.d on his failure to so do must 
compensate seller for the use and occupa- 
tion of such cars during the period of wrong- 
ful detention. — ^Penn. Oil Co. vs. Triangle P. 
& G. Co., 136 Md. 559; 111 A. 482. 

13. Where packed tomatoes were sold on 
terms of cash, less discount to be allowed if 
remittance was made in 10 days from date of 
bill of lading, but, if goods did not arrive in 
10 days, discount was to be allowed if 80 per 
cent, was remitted in 10 days from date of 
bill of lading, the balance upon arrival, it 
was not necessary for the buyers to tender 
payment of the price, or tender themselves 
ready to pay it, before they could put the 
seller, who failed to deliver, in default. — 
Jenkins vs. Speddln, 136 Md. 637; 111 A. 136. 

14. In an action against a packing com- 
pany for failure to deliver tomatoes sold 
plaintiffs, testimony of a member of de- 
fendant firm that there was a partial failure 
of the crop in the neighborhood of their pack- 
ing house in the particular year held admis- 
sible, in view of the contract provision for 
partial failure of crop, etc.— Jenkins vs. 
Spedden, 136 Md. 637; 111 A. 136. 

15. The burden was on the sellers of 
packed tomatoes to satisfy the jury that 
their failure to deliver the 1,000 cases sold 
plaintiff buyers was occasioned by a partial 
failure of the crop, except such as were re- 
quested to be delivered to the government, a 
contingency provided for in the contract. — 
Jenkins vs. Spedden, 136 Md. 637; 111 A. 136. 
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VI.— WARRANTIES 

16. Upon breach of warranty of goods 
sold, the buyer may either return the chattel 
within a reasonable time after discovering 
the breach and recover in assumpsit on the 
common counts the amount paid, or retain it 
and sue upon the contract for damages re- 
sulting from the breach of warranty. — ^Inter- 
national M. Co. vs. Oldfield, 134 Md. 207; 
106 A. 611. 

Vn.— REMEDIES OF SELLER 

17. Where there were three unpaid drafts 
on buyer, and where buyer sent telegram to 
seller, stating that bank through which the 
drafts were drawn would be authorized to 
release, the drafts so as to release the cars 
containing the goods in order to stop demur- 
rage and storage charges which it refused 
to pay, whether seller was required to pre- 
sent other drafts for payment in order to 
bring action for buyer's refusal to accept 
goods, or whether such presentation was 
waived, held for jury. — ^Penn Oil Co. vs. 
Triangle P. & G. Co., 136 Md. 559; 111 A. 482. 

18. Where buyer instructed seller to draw 
drafts through particular bank, and to direct 
them to buyer, whether drafts had been pre- 
sented for payment held for jury, in view of 
their presence in the hands of such bank at 
the time of the arrival of the goods, whether 
payable before or at the time of such arrival. 
— ^Penn Oil Co. vs. Triangle P. & a. Co., 136 
Md. 559; 111 A. 482. 

19. In seller's action to recover for buy- 
er's refusal to accept gasoline, where seller, 
on buyer's refusal to accept it, resold gaso- 
line, after asking for bids from corporations 
and individuals at the place to which it had 
been shipped with the knowledge and assent 
and assistance of buyer, seller was entitled to 
recover for any loss resulting from such re- 
sale. — ^Penn Oil Co. vs. Triangle P. & O. Co., 
136 Md. 559; 111 A. 482. 

20. In an action by seller of gasoline for 
buyer's refusal to accept cars of gasoline 
ordered by it, declaration held to state cause 
of action. — ^Penn Oil Co. vs. Triangle P. & 
G. Co., 136 Md. 559; 111 A. 482. 

Vm.— REMEDIES OF BUYER 

21. In action by buyer of sulphuric acid 
against manufacturing seller for shortage in 
delivery, testimony of president of seller as 
to whether it had been customary with its 
customers to avail themselves of a certain 
clause in contracts for acid, held properly ex- 
cluded as immaterial. — ^Davison Chemical Co. 
vs. Baugh Chem. Co., 134 Md. 24; 106 A. 269. 

22. In a suit for breach of warranty where 
the article has not been returned, the measure 
of damages is the difference between the 
value of the article with the defect and its 
value without the defect. — ^International M. 
Co. vs. Oldfield, 134 Md. 207; 106 A. 611. 

23. In an action for breach of a contract 
of sale, questions as to the number of cases 
of tomatoes sold and conversations between 



57 



Digitized by 



Google 



SALES— Cont'd. 

the seller and the agent of the broker ne- 
gotiating with the seller, as well as the brok- 
er 's shipping directions, were admissible. — 
Austin, Nichols & Co. vs. Lingo, 136 Md. 183; 
110 A. 509. 

24. In an action for breach of a contract 
for sale of canned tomatoes, where the first 
canner abandoned the contract and defendant 
contended on request of one broker he agreed 
to sell not more than 3000 cases, and made 
delivery according to broker's orders, though 
delivery to amount of bought and sold note 
specifying plaintiff as buyer, was not made to 
plaintiff, a letter by another broker to the 
one with whom defendant dealt that plain- 
tiff desired to purchase canned tomatoes was 
admissible. — ^Austin, Nichols & Co. vs. Lingo, 
136 Md. 183; 110 A. 509. 

25. In an action against a packing com- 
pany for failure to deliver tomatoes sold, de- 
fendant seller's fifth prayer as to the effect 
of tender by defendant of short delivery, 
when there was a partial crop failure, and 
refusal of such delivery by plaintiffs, held 
improperly granted. — Jenkins vs. Spedden, 
136 Md. 637; 111 A. 136. 

26. In an action against a packing com- 
pany for failure to deliver tomatoes sold, 
second prayer of plaintiff buyers, utterly 
ignoring other contracts defendant packer 
had, etc., held objectionable. — Jenkins vs. 
Spedden, 136 Md. 637; 111 A. 136. 

IX.— CONDITIONAL SALES 

27. A seller's acceptance of several pur- 
chase price payments which were less than 
the amount specified in the contract did not 
waive its right to enforce contract upon fur- 
ther failures to pay stipulated installments. — 
Bnrrier vs. Cunningham Piano Co., 135 Md. 
135; 108 A. 492. 

28. Where a sales contract provided the 
seller or his assigns should retain title until 
the purchase price was fully paid, with right 
to retake possession, etc., the seller's assignee 
had a right of property in the article sold 
upon default of purchase price payments 
which sustained a replevin action. — ^Burrier 
vs. Cunningham Piano Co., 135 Md. 135; 108 
A. 492. 

SCHOOL COMMISSIONERS 

See 1st Vol. — School Commissioners. 

SCIRE FACIAS 

See 1st Vol. — Scire Facias. 

SEAL 

See Ist Vol.— Seal. 

SECOND OFFENSE 

See 1st Vol. — Second Offense. 

SECRETARY OF STATE 

See Ist Vol. — Secretary of State. 

SEDUCTION 

See 1st Vol. — Seduction. 



SPECIFIC PEBFOBMANCE 

SET OFF 

See 1st Vol.— Set Off. 

SEWERS AND SEWERAGE 

See Ist Vol. — Sewers and Sewerage. 

SHELLEY'S CASE— RULE IN 

See 1st Vol. — Conveyancing, Par. 11; Wills, 

Par. 10. 
See Herein — Deeds; Trusts. 

1. Where a deed conveying to trustees, 
in trust for the grantor during his life and 
then for his heirs, imposed duties on the trus- 
tees during grantor's life, but not thereafter, 
so that the trust would become executed by 
the statute of uses on the grantor's death, 
life estate was equitable, and the remainder 
legal, and they do not coalesce, under the 
rule in Shelley's Case. — Peter vs. Peter, 136 
Md. 157; 110 A. 211. 1 

SIDEWALKS 

See 1st Vol. — Sidewalks. 
See Herein — Negligence. 

SLANDER 

See 1st Vol.-^Libel and Slander. 
See Herein — Libel and Slander. 

SPECIFIC PERFORMANCE 

See 1st Vol. — Specific Performance. 

I.— GBOUNDS, PABTIES, AND DISCBE- 
TION OF COUBT 

1. Granting specific performance of a eon- 
tract rest within the sound discretion of the 
court, to be exercised after considering all 
circumstances of the particular case. — Tesch- 
ner vs. Falkenwalde, 135 Md. 114; 108 A. 
467. 

2. In action for specific performance in 
contract entered into on behalf of administra- 
tors by agent having no authority to sell the 
particular property, as result of mistake as 
to the property being sold, evidence held 
insufficient to show that the agent was guilty 
of such inexcusable negligence as to estop ad- 
ministrators from relying on the mistake as 
a defense. — ^Henneke vs. Cooke, 135 Md. 417; 
109 A. 113. 

3. Whether specific performance will be 
decreed in a particular case is a matter within 
sound discretion of court and depends upon 
the facts and circumstances of the particular 
case. — ^Henneke vs. Cooke, 135 Md. 417; 109 
A. 113. 

4. A purchaser is not bound to take an 
estate fettered by an incumbrance which may 
subject him to litigation to procure title. — 
Wagner vs. Bealmear & Son Co., 135 Md. 690; 
109 A. 466. 

n.— CONTBACTS ENFOBCEABLE. BEQIH- 
SITES, OBAL CONTBACTS, MISTAKE, 
FBAUD, AND OPTIONS 

5. Under Code Pub. Civ. Laws, Art. 16, 
Sec. 231, allowing as against remedy at law 
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specific performance unless defendant is finan- 
cially responsible or gives bond, a contract 
for the purchase of patent rights, under which 
the buyer agreed to execute promissory notes 
for the purchase price, may be specifically en- 
forced by the sellers, since, in an action at 
law for breaching the contract the sellers 
would be deprived of advantages as to burden 
of proof, etc., which they would have in an 
action on the notes. — ^Tesclmer vs. Falken- 
walde, 135 Md. 114; 108 A. 467. 

6. Where agent having authority from 
administrators to sell certain property by 
mistake sold a different piece of property 
which he had no authority to sell, and which 
was much more desirable and attractive prop- 
erty than that which he had been authorized 
to sell, enforcement of contract would be in- 
equitable, and will not be decreed. — ^Henneke 
vs. Cooke, 135 Md. 417; 109 A. 113. 

7. A contract to sell land will be enforced 
in equity, although the memorandum thereof 
is only signed bv the seller. — ^Hensel vs. 
Calder, 135 Md. 487; 109 A. 195. 

in.— GOOD FAITH, DILIGENCE, TIME 
AND WAIVEB 

8. Purchaser who did not tender perform- 
ance until after expiration of time limited for 
payment of purchase price expressly stated to 
be of the essence of the contract, to show him- 
self entitled to specific performance decree, 
must prove that the original limitation of 
time was effectually waived or extended by 
vendors or their authorized representatives. — 
Abrams vs. Eckenrode, 136 Md. 244; 110 A. 
468. 

IV.— PBOCEEDINGS, BELIEF- PBOOF, 
ETC. 

9. In a suit for specific performance of a 
contract for the conveyance of land, evidence 
held to support decree for plaintiff. — Blunt 
vs. Blunt, 136 Md. 194; 110 A. 473. 

10. While the quantum of proof required 
in a case for specific performance is greater 
than that demanded in most classes of civil 
cases, the requirement of proof so clear as 
to ** satisfy the court beyond all reasonable 
(loubf must not be understood as importing 
the rule of the criminal law into an equity 
case. — Blunt vs. Blunt, 136 Md. 194; 110 A. 
473. 

SPEEDY JUDGMENT ACTS 

See 1st Vol. — Speedy Judgment Acts. 
See Herein — ^Pleading; Trial. 

SPENDTHRIFT TRUSTS 

See 1st Vol. — Spendthrift Trusts. 
See Herein — Trusts. 

STATE ROADS COMMISSION 

See 1st Vol. — State Eoads Commission. 
See Herein — Telegraph and Telephones. 

STATE TAX COMMISSION 

See Ist Vol. — State Taxation Commission. 
See Herein — Taxation. 



STATUTES 

STATE TREASURER 

See 1st Vol. — State Treasurer. 

STATUTES 

See 1st Vol. — Constitutional Law; Municipal 

Corporations. 
See Herein — Constitutional I^aw; Municipal 

Corporations. ' 

I.—ENAOTMENT, BEQUISITES, AND 
VALIDITY IN GENEBAL 

1. Acts 1918, C. 205, creating office of 
president of Annapolis Water Company, is not 
unconstitutional because passed to take im- 
mediate effect, under Const. Art. 3, Sec. 31, 
notwithstanding Article 16, relating to the 
referendum, and Section 2, providing that no 
measure creating an office shall be enacted as 
an emergency law, since Article 16, in view of 
Section 3(a), is inapplicable to public local 
laws for any city other than Baltimore City. 
—Strange vs. Levy, 134 Md. 645; 107 A. 549. 

2. The declaration of the Legislature that 
an act. is an emergency act does not make it 
so, if it does not come within the purposes 
and provisions of Const. Art. 16, relating to 
the referendum. — Strange vs. Levy, 134 Md. 
645; 107 A. 549. 

3. The referendum provision of Const. 
Art. 16, does not apply to acts relating to 
town? and cities other than Baltimore City, 
and such acts, though not emergency acts, 
can be made effective from the date of their 
passage. — Bichardson vs. Blackstone, 135 Md. 
530; 109 A. 440. 

III.— SUBJECTS AND TITLES OF ACTS 

4. Acts 1916, C. 325, entitled An Act to 
Eepeal Sections 1 to 23, inclusive, 25, 26, 27. 
28, and 31 of Art. 46 of the Code of Pub. Gen. 
Laws of Md., title Inheritance, in Bagby^s 
Annotated Code of said Laws, and to enact 
in lieu thereof 4 new sections of Article 46, 
to be known as Sections 1, 2, 3 and 4 of said 
article, thereby assimilating the law relating 
to the real property of decedents more nearly 
to the law relating to personal property, is 
not violative of Constitution Art. 3, Sec. 29, 
requiring every law to relate to but one sub- 
ject, and that to be described in title. — ^Key 
vs. Key, 134 Md. 418; 106 A. 744. 

v.— BEPEAL, SUSPENSION, EXPIBA- 
TION, AND BEVIVAL 

5. The omission of Acts 1892, C. 386, al- 
lowing bookmaking, from the Code of Public 
Local Laws for Montgomery County, to which 
it was applicable, did not, in view of Acts 
1912, C. 790, Sec. 4, providing that omitted 
laws not inconsistent should remain in force 
until changed by the Gen. Assembly, repeal 
said Act of 1892.— Beall vs. Southern Md. 
Agri. Asso., 136 Md. 305; 110 A. 502. 

6. The enactment of one law is as much a 
repeal of all inconsistent laws as if those in- 
consistent laws had been repealed by express 
words. — Beall vs. Southern Md. Agri. Asso., 
136 Md. 305; 110 A. 502. 
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VI.— dONSTEUOTION AND OPERATION 

7. Unvarying construction for more than 
20 years of a tax statute by the oificials 
charged with its enforcement should not be 
disregarded except on the most imperious 
grounds. — Hess vs. Westminster Savings Bk., 
134 Md. 125; 106 A. 263. 

8. Where there has been a long and un- 
broken construction given to a statute by the 
officers charged with its administration, the 
court ordinarily will assume such construction 
to have been correct, but cannot indulge such 
an assumption where it would require the 
elimination of clear language of the statute. — 
Smith vs. State, 134 Md. 473; 107 A. 255. 

9. The wisdom or expediency of legisla- 
tion is not a question for the courts. — Qerman 
vs. Sauter, 136 Md. 52; 109 A. 571. 

10. Acts 1898, C. 285, which expressly re- 
pealed and re-enacted with amendments Code 
1888, Art. 27, Sec. 124a, and added four new 
sections, now appearing in Code 1910, Vol. 3, 
as Art. 27, Sees. 217, 218, 219, 220 and 221, 
and which by Section 124a (Sec. 217) made it 
unlawful for any person, association, or corpo- 
ration to bet, wage or gamble or to make or 
sell a book or pool on any race, but in Section 
124b, et seq. (Sec. 218, et seq.) provided for 
the licensing of bookmaking at races held by 
Agricultural Associations, by implication at 
least repealed Acts 1892, C. 386, a local law, 
applicable to Prince George's County and al- 
lowing bookmaking, notwithstanding the last 
four sections were invalid as conferring on 
the courts non- judicial duty; the first section 
which was general being valid. — ^Beal vs. 
Southern Md. Agri. Asso., 136 Md. 305; UO 
A. 502. 

11. Laws will not be declared to be retro- 
active if they can fairly be construed to have 
been intended to be prospective. — Bartlett vs. 
Ligon, 135 Md. 620; 109 A. 473. 

STATUTE OF FRAUDS 

See 1st Vol. — Statute of Fraud. 
See Herein — ^Frauds, Statute of. 

STATUTE OF LIMITATIONS 

See 1st Vol. — Limitations. 

See Herein — ^Limitation of Action. 

STATUTE OF USES 

See 1st Vol. — Statute of Uses. 

STREET RAILWAYS 

See 1st Vol. — ^Negligence, Pars. 27, 34; Rail- 
roads. 
See Herein — Carriers; Negligence; Railroads. 

n.— BEGUIJITION AND OPERATION, 
AND INJTJBT TO PERSONS AND 
PROPERTY 

1. Railroads duty to tresspasser or mere 
licensee on tracks is merely to exercise ordi- 
nary care for his preservation after discovery 
of his peril and to refrain from inflicting wil- 
ful or wanton injury — Carr vs. United Rwys. 
& Elect. Co., 135 Md. 307; 108 A. 872. 



STREET RAILWAYS 

2. Conductor, who permitted boy to jump 
on outer side of back platform of car for 
purpose of riding across bridge, and hold on 
to bar outside of safety gate, was required 
to exercise ordinary care for the safety of 
the boy after he became aware of his danger- 
ous situation, when car failed to stop on other 
side of bridge and started to increase its 
speed and failed to stop car to let boy off 
or open safety gate and admit him to rear 
platform. — Carr vs. United Rwys. & Elect. Co., 
135 Md. 307; 108 A. 872. 

3. Where the driver of a heavily loaded 
auto truck, approaching a known dangerous 
crossing over electric railroad tracks, stopped 
and looked before reaching the crossing, and 
could see that the near track used for cars 
running north was clear, but could only see 
a few feet along the far track used for cars 
running south, he was guilty of contributory 
negligence in failing to listen or to stop on 
the near track to again make sure, or there 
being two occupants of the car, one his son, 
to send one of them ahead to see if the tracks 
were clear, precluding recovery for injuries 
in a collision with south-bound car. — Siejak 
YS. United Rwys. & Elect. Co., 135 Md. 367; 
109 A. 107. 

4. In an action for injury to touring car 
at the curb, caused by collision, between an 
auto truck and street car, evidence held 
sufficient to take the case to the jury on 
theory that mdtorman was negligent in fail- 
ing to avoid striking the truck. — ^W., B. & A. 
Rwy. Co. vs. Fingles, 135 Md. 574; 109 A. 431. 

5. There being evidence that the street 
railway track was clear, and that defendant 's 
motorman had an unobstructed view of the 
point where the collision occurred, and that 
at the time the truck which was hit by de- 
fendant 's car *' pulled out'' from its position 
by the curb, defendant's car was seventy- 
five or eighty feet away, it was proper to 
refuse to take the case from the jury, even 
though defendant 's car was not moving at an 
excessive speed, it being the duty of motor- 
man, in a crowded city street to be on the 
watch for persons and vehicles approaching 
the track, and to keep the car under control 
for the purpose of avoiding injury to such 
persons and vehicles. — ^W., B. & A. Rwy. Co. 
vs. Fingles, 135 Md. 574; 109 A. 431. 

• 6. A general instruction, authorizing re- 
covery for the death of a guest, riding in an 
automobile struck by a street car, if deceased 
was exercising ordinary care as a passenger, 
and further stating that, if when she heard 
or saw, etc., the car she could not have 
stopped the automobile or alighted therefrom, 
she did not contribute to the accident, was 
erroneous, tending to mislead the jury as to 
other duties which deceased might have been 
called upon to perform, as whether she used 
due care in looking for approaching cars and 
informing the driver.^W., B. & A. R. Co. vs. 
State, 136 Md. 103; 111 A. 164. 

7. A chauffeur, miscalculating the distance 
an approaching street car is from the crossing 
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when he attemptn to pass over the tracks, is 
guilty of contributory negligence. — ^tJpton 
V8. United Bwys. & Elect. Co., 136 Md. 212; 
110 A. 484. 

8. In a section of a city which is not built 
up, a street railway colnpany is required to 
exercise only such care and caution in the 
operation of its car as is required in the 
open country. — ^Upton vs. United Bwys. & 
Elect. Co., 136 Md. 212; 110 A. 484. 

9. One driving across defendant's track 
without looking to see whether a car was 
approaching cannot recover for injuries caused 
by a collision with the car, unless this could 
have been prevented by defendant's employ- 
ees after the danger became apparent. — 
Foos YS. United Bwys. & Elect. Co., 136 Md. 
540; 110 A. 849. 

10. One about to cross a railway track on 
either a city street or a country road is under 
a duty to look for approaching cars. — Foos vs. 
United Bwys. & Elect. Co., 136 Md. 540; 110 
A. 849. 

11. That the operation of a street car was 
negligent by reason of failure to give the 
customary signal and excessive speed did 
not excuse one driving across the track from 
the duty of looking to see whether a car was 
approaching. — Foos vs. United Bwys. & Elect. 
Co., 136 Md. 540; 110 A. 849. 

12. There being a point from which plain- 
tiff could, immediately before crossing the 
track, have seen defendant's car in time to 
prevent a collision with his automobile, he 
was guilty of contributory negligence in fail- 
ing to look from that point, although he had 
previously attempted to look from a more 
distant point, where his view was obstructed. 
— Foos vs. United Bwys. & Elect. Co., 136 
Md. 540; 110 A. 849. 

SUBROGATION 

See Ist Vol. — Subrogation. 

SUNDAY 

See 1st Vol. — Sunday. 

See Herein — Municipal Corporations. 

1. A city ordinance forbidding baseball 
and other games on Sunday unless no admis- 
sion fee is charged is void as being in con- 
travention of Code Pub. Gen. Laws, Art. 27, 
Sections 436-438, prohibiting work or bodily 
labor on Sunday, relating to the observance of 
Sunday. — Levering vs. Park Commissioners, 
134 Md. 48; 106 A. 176; See Note 4 A. L. B. 
382. 

SURETY 

See 1st Vol. — Guarantor and Guarantee. 
See Herein — Principal and Surety. 

TAXATION 

See 1st Vol. — Municipal Corporations; State 

Tax Commission; Taxation. 
See Herein — Municipal Corporations, 



TAXATION 

m.— LIABILITY OF PEBSONS AND 
PBOPEBTY, AND EXEMPTIONS 

1. A claim for a particular exemption from 
taxation cannot be sustained, unless it is 
shown to be within the spirit as well as the 
letter of the law, and the party asserting the 
exemption must show that the power to tax 
in the particular case has been clearly re- 
linquished. — ^Broadbent M. Co. vs. M. & C. C. 
Co. of Balto., 134 Md. 90; 106 A. 250. 

2 A corporation organized for the main 
purpose of enforcing the vocation of new 
industries in aid of those already established 
in or near the City of Baltimore, but having 
corporate powers conferred to lend money and 
invest in stocks, bonds, and securities is a 
** moneyed institution" within 3 Code Pub. 
Gen. Laws, Art. 23, Sec. 88b, and* not an 
"ordinary business corporation," exempt 
from taxation upon its shares of stock by 
said section and Sec. 88c; the lending and 
investment of money being its authorized and 
actual business.— ^Industr&I Corp. vs. State 
Tax Com., 134 Md. 379; 106 A. 852. 

v.— LEVY, ASSESSMENT, AND BEVIEW 

3. Under Code Pub. Civ. Laws, Art. 81, 
Sec. 187, and Acts 1916, C. 508, interest 
covenanted to be paid on mortgages, and 
interest received on judgments, both held by 
a savings bank whose stock was taxed under 
Code Pub. Civ. Laws, Art. 81, Sec. 162, was 
not taxable to the bank. — ^Hess vs. West- 
minster Savings Bank, 134 Md. 125; 106 A. 
263. 

4. On appeal to the courts under 3 Code 
Pub. Gen. Laws, Art. 81, Sees. 239, 245, from 
a decision of the State Tax Commission, the 
courts can only review questions of law, and 
cannot take evidence or make assessments. — 
Fidelity Trust Co. vs. Gorman, 134 Md. 332; 
106 A. 847. 

5. On appeal from assessment of State Tax 
Commission to City Court, appellant was 
properly granted leave to amend petition by 
making its charter a part of it, and con- 
tention that charter is not properly before 
Court of Appeals, as it was not made a part 
of the • record transmitted on appeal from 
State Tax Commission, cannot be sustained. 
— ^Industrial Corp. vs. State Tax Com., 134 Md. 
379; 106 A. 852. 

IX.— SALE OF LAND FOB NON-PAYMENT 
OF TAXES 

6. An owner of land seeking the aid of 
court of equity to have a tax sale set aside 
should at least be required to pay all taxes 
due and interest before the court should 
exercise its equitable jurisdiction. — ^Beth vs. 
Levlnson, 135 Md. 395; 109 A. 76. 

Xni.— LEGACY, INHEBITANCE, AND 
TBANSFEB TAXES 

7. The real estate of a resident decedent 
located in a foreign jurisdiction, or the pro- 
ceeds of a sale thereof, is not liable for an 
inheritance tax under Code Pub. Civ. Laws, 
Art. 81, Sec. 120, on the theory of equitable 
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conversion by reason of a direction to sell 
contained in the decedent's will. — State vs. 
Fusting, 134 Md. 349; 106 A. 690. 

8. Real estate of a resident decedent lo- 
cated in a foreign jurisdiction is not liable to 
an inheritance tax, under Code Pub. Civ. 
Laws, Are. 81, Sec. 120 — State vs. Fusting, 
134 Md. 349; 106 A. 690. 

9. Before an executor is obliged to pay a 
collateral inheritance tax under Code Pub. 
Civ. Laws, Art. 81, Sec. 120, it must be found 
that the property in legal contemplation was 
in the state at the date of deceased's death. 
—State vs. Fusting, 134 Md. 349; 10^ A. 690. 

10. Where a codicil directed executor to 
pay out of the residuary estate any collateral, 
inheritance, succession, or other like taxes, 
state or federal, on each of the legacies, the 
residuary estate was the fund for the pay- 
ment of collateral inheritance taxes on lega- 
cies.— Smith vs. State, 134 Md. 473; 107 A. 
255. 

11. Pecuniary legacies made by testatrix 
to persons not in the line of lineal descent 
held subject to the collateral inheritance tax 
of Code Pub. Civ. Laws, Art. 81, Sec. 120, 
though testatrix in her lifetime had deeded 
all her property to a trustee, reserving to her- 
self power of revocation, of testamentay dis- 
position, and the beneficial use for life. — 
Smith vs. State, 134 Md. 473; 107 A. 255. 

TELEGRAPHS AND 
TELEPHONES 

See 1st Vol. — Negligence, Par. 19. 

I.— ESTABLISHMENT, CONSTRUCTION, 
AND MAINTENANCE 

1. Where telephone company made con- 
tract with turnpike road company agreeing 
to pay specified sum for operation of tele- 
phone line along turnpike road, and there- 
after applied to State Roads Commission for 
permit to construct line of telephone poles on 
turnpike road, agreeing that upon the ac- 
quisition by the commission of title to the 
road all rights reserved in the turnpike com- 
pany by its agreement with the company 
sTiould be possessed by the commission, the 
commission upon acquisition of the road could 
bring an action to recover compensation for 
use of road by the telephone company upon 
the latter ^s refusal to pay therefor in view 
of Code Pub. Civ. Laws, Art. 91, Sections 
34, 35. — C. & P. Tel. Co. vs. State Boads Com., 
134 Md. 1; 106 A. 257. 

2. Code Pub. Civ. Laws, Art. 23, Sec. 359, 
giving telegraph and telephone companies the 
right to use all highways belonging to the 
State, does not give such companies the right 
to make special use of the state 's property or 
the exclusive use of the highways of the 
State free of charge. — C. & P. TeL Co. vs. 
State Boads Com., 134 Md. 1; 106 A. 257. 

3. There is no contract between the State 
and the American Telegraph and Telephone 
Company that would be charged or impaired 
by recovery of compensation for the use of 
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the Conowingo Bridge, and by such recovery 
no right of the company secured by either 
State or Federal Constitution is infringed. — 
Amer. T. & T. Co. vs. State Boads Com., 134 
Md. 11; 106 A. 260. 

4. In view of Acts 1908, C. 141, and Acts 
1910, C. 116, the State Roads Commission, as 
an agency of the state, cat maintain an action 
on and in behalf of the state to recover from 
telephone company compensation for use and 
occupation of bridge owned by state for its 
telephone poles and wires. — ^Amer. T. & T. 
Co. vs. State Boads Com., 134 Md. 11; 106 A. 
260. 

5. Code Pub. Civ. Laws, Art. 23, Sections 
359 and 405, giving telegraph and telephone 
companies the right to construct lines upon 
highways or across bridges of the state, gives 
the company no right to such use without 
making compensation therefor. — ^Amer. T. & 
T. Co. vs. State Boads Com., 134 Md. 11; 106 
A. 260. 

TELEPHONES 

See Herein — Telegraphs and Telephones. 

TENANCY IN COMMON 

See 1st Vol. — Tenants in Common. 

1. In order that one of several co-tenants 
may acquire title by adverse possession against 
the others, his possession must be of such an 
actual, open, notorious, exclusive, and hostile 
character as to amount to an ouster of the 
other co-tenants, and generally a co-tenant's 
sole possession of lands becomes adverse by 
reason of his repudiation or disavowal of the 
relation of co-tenancy or by reason of acts or 
conduct signifying his intention to hold the 
property exclusively. — Sowers vs. Keedy, 135 
Md. 448; 109 A. 143. 

2. Where one of several heirs enters into 
possession or remains in possesion on death 
of ancestor, his possession is not adverse be- 
cause the possession of one tenant in com- 
mon is regarded as the possession of aU. — 
Sowers vs. Keedy, 135 Md. 448; 109 A. 143. 

3. Where a testator directed the sale of 
property and the division into seven parts and 
distribution amongst his seven children, such 
children and their descendants became ten- 
ants in common. — Sowers vs. Keedy, 135 Md. 
448; 109 A. 143. 

TENANCY BY THE ENTIRETIES 

See 1st Vol. — Husband and Wife. 
See Herein — Husband and Wife. 

TENDER 

See 1st Vol. — Tender. 

See Herein — Pleading; Trial. 

TIDE WATERS 

See 1st Vol.— Tide Waters. 

TRADEMARKS AND 
TRADENAMES 

See 1st Vol. — Trade Marks and Trade Names. 
See Herein — Injunctions. 
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1. '* Abandonment " of a trademark is its 
voluntary disuse or nonuser, and intent which 
may be inferred from circumstances necessar- 
ily pointing to it, though mere disuse, even 
for a considerabjle period, in the absence of 
intentional abandonment, will not amount to 
an abandonment, or destroy trademark rights, 
unless the mark has ceased to be distinctive. 
— Corkran, Hill & Co. vs. Kuhlemann, 136 Md. 
525; 111 A. 471. 

2. Where plaintiff or its predecessor de- 
signed, adopted, and used the ''Orange 
Brand*' trademark in the sale by it of oleo- 
margarine, it acquired exclusive right to its 
use for such purpose, and has such right, 
in the absence of abandonment or acquiesence 
in use by defendant. — Corkran, Hill & Co. vs. 
Knlilemaim, 136 Md. 525; 111 A. 471. 

.3. To entitle plaintiff to use of a trade- 
mark, or to protect plaintiff and its mark 
against infringement, it was not necessary 
that the trademark should have been regis- 
tered by plaintiff. — Corkran, Hill & Co. vs. 
Kuhlemann, 136 Md. 525; 111 A. 471. 

4. It was not necessary, to entitle plain- 
tiff to the use of a trademark, that plaintiff 
should have been the manufacturer of the 
article. — Corkran, Hill & Co. vs. Kuhlemann, 
136 Md. 525; 111 A. 471. 

5. Where plaintiff, which had acquired 
right to use the * ' Orange Brand ' * trademark 
for oleomargarine, permitted defendant, as 
the manufacturer of oleomargarine for it, 'to 
use such mark, there was no abandonment 
of the mark by plaintiff, nor was the right to 
use it lost by it on account of its acquiesence 
in the use by defendant manufacturer for 
their mutual benefit. — Corkran, Hill & Co. vs. 
Kuhlemann, 136 Md. 525; 111 A. 471. 

6. In suit by one organization to enjoin 
another organization from using certain name, 
equity will not grant relief unless the plain- 
tiff 's exclusive right to the use of such name 
is clearly established. — Qrand Lodge F. & 
A. Masons vs. Green, 136 Md. 582; 110 A. 851. 

TREATIES 

See Herein — Executors And Administrators. 

1. The Courts of Maryland are not re- 
quired to give a strained construction to the 
language of a treaty, or place an unreasonable 
interpretation upon it, for the purpose of se- 
curing to foreigners privileges which are 
denied citizens of this country. — Chryssikos 
vs. Demarco, 134 Md. 533; 107 A. 358. 

2. It wonld not be just to assume, in 
making a treaty with a foreign country, laws 
of the different states were intended to be 
repealed or ignored, in the absence of ex- 
press language or clear implication showing 
such intent; this being especially true in case 
of testamentary laws. — Chrys^os vs. De- 
marce, 134 Md. 533; 107 A. 358. 

3. Though Courts are bound by treaties 
and must not place a construction on them 
which would alter, add to, or take from, or 
in any way change them if clear and un- 



TBIAL 

ambiguous, they can, in ascertaining the 
meaning of provisions which are not free from 
doubt, take into consideration the results 
which would follow instruction urged upon 
them. — Chryssikos vs. Demarco, 134 Md. 533; 
107 A. 358. 

4. It is the duty of courts of Maryland to 
obey and respect treaties made under author- 
ity of the United States in view of Consti- 
tution U. S. Art. 6, and Declaration of Eights 
Maryland Art. 2. — Chryssikos vs. Demarco, 
134 Md. 533; 107 A. 358. 

TRESPASS 

See 1st Vol. — Trespass. 

TRIAL 

See 1st Vol. — Appeals; New Trial; Pleading 
and Practice; Prayers. 

See Herein — Appeal and Error; Costs; Judg- 
ment; Parties; Pleading; Venue. 

m.— COURSE AND CONDUCT OF TBIAL 
IN GENERAL 

1. Considerable latitude is necesasrily 
intrusted to the trial court as to what matters 
are proper for re-examination, and its ruling 
will not be reversed for abuse of discretion 
on objection that testimony previously given 
by a witness on former trial served the pur- 
pose of leading questions, where the discrep- 
ancy between witness '• statments on the two 
occasions are so slight and immaterial that 
they could not have produced iniurious effect 
on the jury warranting reversal. — Zipus vs. 
United Rwys. & Elect. Co., 135 Md. 297; 108 
A. 884. 

2. Eefusal of motion to strike out judg- 
ment on the ground of misconduct of juror 
should not be set aside, unless the Appellate 
Court cannot escape the conviction, "not only 
that the verdict may have been influenced by 
the matters complained of, but that it prob- 
ably was so influenced. — Miller vs. State, 135 
Md. 379; 109 A. 104. 

3. Remarks of trial judge to counsel, there 
being no question of their influence upon a 
jury, as to his personal knowledge of the locus 
in quo, cannot be considered by reviewing 
court. — ^Weinstein vs. Boyd, 136 Md. 227; 110 
A. 506. 

IV.— RECEPTION OF EVIDENCE 

4. The trial court has the discretion to re- 
open a case after ruling on prayers and allow 
defendant to produce witnesses. — Leland vs. 
Empire Eng. Co., 135 Md. 208; 108 A. 570. 

5. Complaint cannot be made of a refusal 
to strike out testimony where such testimony 
was given without objection, and no reason 
is shown why its inadmissibility could not 
have been known at the time it was offered. — 
Rasst vs. Morris, 135 Md. 243; 108 A. 787. 

6. Where testimony as to slanderous re- 
marks was admitted on the assurance that 
they would be followed by other evidence 
connecting the alleged slanderous statement 
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with the plaintiff, it became the duty of the 
defendant, if after all the evidence was in 
he thought it was not sufficient, to move to 
strike it out. — ^Phillips vs. Haugaaxd, 135 Md. 
427; 109 A. 95. 

7. With a few exceptions, the order in 
which evidence is given must be left to the 
parties. — ^Phillips vs. Haugaard, 135 Md. 427; 
109 A. 95. ' 

8. The trial court has control of exami- 
nation of the witnesses and the order of tak- 
ing testimony and departure from strict rules 
relating thereto is within his discretion. — 
Martin Fertilizer Co. vs. Thomas & Co., 135 
Md. 633; 109 A. 458. 

v.— ARaUMENT AND OOUDUCT OF 
COUNSEL 

9. Since the trial court in its discretion 
may reopen a case and allow a defendant to 
produce witnesses, an attorney not only has 
the right, but it is his duty after close of 
evidence, when informed by his client that he 
has discovered witnesses, who could testify in 
his favor, to ask to have the case reopened, 
even in the presence of the jury, where the 
proffer of testimony is not simply for the 
purpose of getting it before the jury in- 
directly. — Leland vs. Empire Eng. Co., 135 
Md. 208; 108 A. 570. 

10. Where, after close of evidence, coun- 
sel for defendant, in liearing of jury, asked 
that the case be reopened, in that defendant 
had discovered several witnesses, and it would 
be a great injustice to defendant if he were 
denied the privilege of putting the witnesses 
on the stand, and the court refused the re- 
quest of counsel, the court, on appeal from a 
judgment in favor of defendant, cannot re- 
view the matter, where plaintiff did not note 
an exception to the conduct of the attorney 
or action of the court, or do anything which 
called upon the court to do more than it did. 
— ^Leland vs. Empire Eng. Co., 135 Md. 208; 
108 A. 570. 

11. Where defendant's counsel, after close 
of evidence, requested in hearing of jury that 
<;^se be reopened, in that two eyewitnesses 
had been discovered, and it would prove an 
injustice to defendant if he were denied the 
privilege of putting the witnesses on the 
stand, it cannot be assumed on appeal that 
the defendant was acting in bad faith, al- 
though he did not then have the witnesses in 
court. — ^Leland vs. Empire Eng. Co., 135 Md. 
208; 108 A. 570. 

12. Statement of State 's Attorney in argu- 
ment to jury in bastardy proceedings that one 
of defendant's witnesses who had testified to 
having had intercourse with the complaining 
witness did not have to tell the jury of it, 
which at most merely went to effect witness' 
credibility,, cannot be said to have injured 
defendant, as it cannot be assumed an in- 
telligent jury could be effected by it. — Leister 
vs. State, 136 Md. 518; 11 A. 78. 
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VI.— TAKING CASE OB QUESTION FBOM 
JURY 

13. In determining whether a case may be 
taken from the jury for insufficiency of plain- 
tiff 's evidence, all evidence in plaintiff's 
favor must be assumed to be true. — Spanish 
A. C. & S. Co. vs. State, Use Schneider, 134 
Md. 605; 107 A. 581. 

14. A case will not be taken from the 
jury on the ground that there is no sufficient 
evidence to justify a finding for the adverse 
party, if there is any evidence, including 
inferences therefrom, which tends to prove 
such party 's case. — Spanish A. C. & S. Co. vs. 
State, Use Schneider, 134 Md. 605; 107 A. 581. 

15. Prayers seeking to withdraw case from 
jury because the evidence was insufficient do 
not raise the points that a replevin pleading 
should have been in detinet instead of de- 
tinuit, or that there was a variance between 
pleading and proof, in view of Code Public 
Gen. Laws, Vol. 3, Art. 5, Sec. 9a, providing 
that prayer must specify nature of the vari- 
ance, and Art. 75, Sec. 91a, requiring plead- 
ings to be tested by demurrer instead of 
prayer. — ^Burrier vs. Cunningham Piano Co, 
135 Md. 135; 108 A. 492. 

16. It was for the jury to pass upon the 
conflicting testimony, if there was any evi- 
dence legally sufficient to go to jury. — ^Penn- 
sylvania Bailroad Co. vs. State, 135 Md. 496; 
109 A. 321. 

17. In passing on request for prayer of no 
evidence, the evidence is not to be considered 
with a view of ascertaining whether it is 
legally sufficient to establish the facts, hut 
only to decide whether it is of sufficient pro- 
bative force to go to the jury, to be con- 
sidered by them in determining whether such 
facts exist. — ^McAdoo vs. Hanway, 135 Ifd. 
656; 109 A. 446. 

18. Credibility . of witnesses whose testi- 
mony conflicted is for the jury. — ^Hempel ts. 
Hall, 136 Md. 174; 110 A. 210. 

19. Testimony of a witness that the motor- 
man seemed to be increasing the speed of the 
car was without probative force, where it 
appeared the witness did not see the light of 
the car until it was practically in collision 
with the wrecked truck, and he did not say 
that he saw the motorman do anything to 
increase the speed of the car or that he saw 
the motorman at all, but said he saw the 
flash and instantly the accident happened. 
— Upton vs. United Bwys. & Elect. Co., 136 
Md. 212; 110 A. 484. 

20. "When the evidence offered is legally 
insufficient to fix a liability upon the defend- 
ant, it is the court 's duty, when applied to by 
an appropriate prayer, to instruct a verdict 
for defendant. — Std. Scale, Etc., Co. vs. Balto. 
E. & N. Co., 136 Md. 278; 110 A. 486. 

21 Where the facts as to delay in deliver- 
ing were undisputed, the question as to what 
was a reasonable time for shipment under 
the contract providing for promptness was 
one of law for the court, and not for the 
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jury. — Std. Scalse, Etc., Co. vs. Balto. E. & N. 
Co., 136 Md. 278; 110 A. 486. 

22. When a prayer for directed verdict 
for defendant is offered at the conclusion of 
the whole case, all the evidence for both part- 
ies must be considered. — Annarlna vs. Boland, 
136 Md. 365; 111 A. 84. 

23. In disposing of the question raised by 
defendants prayer for directed verdict wheth- 
er there is any evidence legally . sufficient to 
show defendant alienated the affections of 
plaintiff 's husband, the court assumes the 
truth of all the evidence before the jury 
tending to sustain the claim, and of all in- 
ferences of fact deducible from it, though the 
evidence is contradicted in every particular. 
— Annarlna vs. Boland, 136 Md. 365; 111 A. 
84. 

24. In disposing of defendant's prayers 
for directed verdict, plaintiff's evidence must 
be assumed to be correct. — Stewart & Co. vs. 
Howell, 136 Md. 423; 110 A. 899. 

25. The weight of the testimony and the 
relative weight to be given to the facts shown 
by the testimony is for the court sitting in 
the place of a jury. — ^Penn Oil Co. vs. Tri- 
angle P. & G. Co., 136 Md. 559; 111 A. 482. 

VII.— INSTRUCTIONS TO JURY 

26. Where the main issue in suit on a 
note was the defense of forgery, plaintiff's 
requested instruction that if plaintiff was 

1 a bona fide holder no knowledge acquired by 
I him subsequent to his purchase as to failure 
or want of consideration could affect his 
title as a bona fide holder was properly re- 
fused, as failing to submit the issue of forg- 
ery. — Engel vs. Schloss, 134 Md. 72; 106 A. 
169. 

27. Testimony objected to having been 
admitted upon defendant's offer to follow 
it up by showing certain facts, if in plain- 
tiff's opinion defendant failed to prove such 
facts, plaintiff should have asked the court to 
exclude the objectionable testimony from the 
consideration ' of the jury, if he wished to 
avail himself of the objection previously 
made. — ^Engel vs. Scholl, 134 Md. 72; 106 A. 
169. 

28. Error cannot be predicated upon re- 
fusal of a prayer fully covered by another 
prayer which was granted. — ^Engel vs. Schloss, 

I 134 Md. 72; 106 A. 169. 

I 29. In an action by the buyer of motor 
truck for breach of warranty, instructions 
that the damages would be the difference be- 
tween the truck's value at delivery and its 
value if as warranted, together with any 
expenses for repairs resulting from breach 
of warranty, and, in addition, the depreciation 
in the truck's value when used by plaintiff, 
were improperly granted, in that they ex- 
eluded from the jury's consideration the fair 
usable value of the truck as used by plaintiff 
for fifteen months. — International M. Co. vs. 
Oldfield, 134 Md. 207; 106 A. 611. 

30. That charge given oA court's own 
initiative was marked '* Granted as court's 
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own instructions," and was headed ''Court's 
instruction," held not improper. — ^Bracey vs. 
McGary, 134 Md. 279; 106 A. 622. 

31. In seller's action for breach of con- 
tract, seller's granted prayer field, in view 
of buyer's prayers granted, and notation re- 
ferring thereto on seller 's prayer not to ignore 
evidence relied on by buyer to show that the 
contract had been canceled by agreement or 
performance abandoned by seller with buyer 's 
consent. — Qosman Ale Co. vs. Keystone Co., 
134 Md. 360; 106 A. 747. 

32. All of the prayers are to be considered 
by the jury togetjier. — Qosman Ale Co. vs. 
Keystone Co., 134 Md. 360; 106 A. 747. 

33. It was error, in a suit for breach of 
a contract to sell stock for plaintiff corpo- 
ration, to instruct the jury that the measure 
of damages for loss sustained by plaintiff in 
the lapsing of certain patent rights caused by 
plaintiff's failure to receive proceeds from the 
sale of stock defendant was to sell would be 
the value of the stock issued for such patent 
rights; the proper measure of damages, if de- 
fendant was liable at all for such loss, being 
the value of such patent rights. — Mlddendoi^ 
W. & Co. vs. Mllbum Co., 134 Md. 385; 107 
A. 7. 

34. In a suit for breach of a contract to 
sell stock for plaintiff corporation, refusal 
of requested instruction treating the trans- 
action between the parties as a sale, held 
properly refused. — Middendorf W. & Co. vs. 
Milbum Co., 134 Md. 385; 107 A. 7. 

35. Eefusing requested instructions which 
either presented conditions which the agreed 
statement of facts rendered inapplicable or 
were unfortunately phrased for jury's consid- 
eration, held not erroneous. — ^Welnbeck vs. 
Dahms, 134 Md. 464; 107 A. 12. 

36. The rejection of a prayer for instruc- 
tion was not injurious, where the theory it 
involved was sufficiently presented by another 
prayer, which was granted. — ^Md. Casualty Co. 
vs. E. Balto. Drlv. Assn., 135 Md. 105; 108 A. 
517. 

37. A prayer cannot be held bad on appeal 
under a general exception because of the 
alleged assumption of fact; the special excep- 
tions not touching that point. — ^McAdoo vs. 
Hanway, 135 Md. G56; 109 A. 446. 

38. In a father's action for injuries to 
his minor daughter, where another suit by 
the child against the defendant had been 
brought and had been concluded, but there 
was no evidence to show how or in whiat 
manner its conclusion had been reached, plain- 
tiff 's requested instruction that such other 
ease and its disposal was not for the jury 
was properly refused as unnecessary. — Zipns 
vs. United Rwys. & Elect. Co., 135 Md. 297; 
108 A. 884. 

39. In action against street railroad com- 
pany for injury to plaintiff's minor daughter, 
a prayer or instruction, where the predomi- 
nant elemenjt is for daihages to the father by- 
reason of his loss of time as result of his 
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child *8 injury, is improper. — Zipus vs. United 
Bwys. & Elect. Co., 135 Md. 297; 108 A. 884. 

40. An instruction on the burden of proof 
that the jury must be satisfied by the pre- 
ponderance of the ** testimony ' ' was not 
error, where from an inspection of the entire 
exception it was clear that the words were 
used synonymously, although ''testimony,*' 
meaning oral evidence of living witnesses, 
and the broader term ''evidence*' are not 
synonymous (citing Words and Phrases, First 
and Second Series, Evidence; Testimony). — 
Zipus vs. United Bwys. & Elect. Co., 135 Md. 
297; 108 A. 884. 

41. A requested prayer, covered by the 
granted prayers, is properly refused. — ^W., B. 
& A. Bwy. Co. vs. Tingles, 135 Md. 574; 109 
A. 431. 

42. Refusal of plaintiff's requested prayer 
was harmless, where the right of recovery 
predicated on the facts stated in such prayer 
was preserved in one of defendant's prayers 
which court granted. — Sanderson vs. Balti- 
more City, 135 Md. 509; 109 A. 425. 

43. Where . a prayer was the same sub- 
stantially as an instruction given by the 
court, no injury was done by refusing it. — 
Basst vs. Morris, 135 Md. 243; 108 A. 787. 

44. In personal injury action, tlfe grant- 
ing of- a prayer stating the measure of 
damages, without requiring a finding that 
defendant was negligent and plaintiff not con- 
tributorily negligent, held no error, where 
it was only a damage prayer, and did not go 
to the right of recovery, and where necessity 
of finding defendant negligent and plain- 
tiff not negligent as a condition to plaintiff's 
recovery were covered by other granted pray- 
ers. — ^Pennsylvania Bailroad Co. vs. State, 135 
Md. 496; 109 A. 321. 

45. Where plaintiff vendor had expressly 
agreed to procure waivers of the right of 
redemption from certain holders of leasehold 
interests and mortgagees, and such waivers 
had^ not been delivered or tendered, an in- 
struction, given at the instance of the plain- 
tiff, which failed to refer to this defense in 
favor of the purchaser, was defective. — Basst 
vs. Morris, 135 Md. 243; 108 A. 787. 

46. In action for services in negotiating 
for the manufacture of a device invented by 
defendant, instruction to award fair compen- 
sation upon finding that services ha,d been 
rendered, held erroneous, as ignoring defend- 
ant 's evidence that the compensation agreed 
upon was a position with the company in the 
event that they incorporated one to take 
over, manufacture, and sell the device. — Fast 
vs. Austin, 135 Md. 1; 107 A. 540. 

47. In action for services in negotiating 
for manufacture of device invented by de- 
fendant, prayer that plaintiff, being an em- 
ploye of manufacturer, could not act as agent 
of defendant in negotiations between defend- 
ant and manufacturer is misleading, where 
there is no evidence that plaintiff partici- 
pated in the negotiations. — Fast vs. Austin, 
135 Md. 1; 107 A. 540. 
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48. Where plaintiff's evidence valued his 
services at more than the amount claimed in 
the declaration, an instruction that the ver- 
dict could not exceed that amount was not 
misleading because of the reference to the 
amount claimed. — Fast vs. Austin, 135 Md. 1; 

107 A. 540. 

49. Prayer submitting issue of plaintiff's 
right to recover should have instructed jury 
as to the law applicable to the facts found 
by it.— Fast- vs. Austin, 135 Md. 1; V>7 A. 540. 

50. Unless special reference is made to the 
pleadings, prayers will be held to relate solely 
to the evidence, and their correctness will be 
determined entirely by a consideration of the 
evidence. — Chenoweth vs. Hoey, 135 Md. 97; 

108 A. 478. 

51. An instruction to find for defendant, if 
the injury to the plaintiff resulted either from 
unavoidable accident or was occasioned in 
any way by want of due care on the part of 
the plaintiff, was misleading, where the jury 
was not informed what the law regards as 
an unavoidable accident, or that the defend- 
ant might be guilty if the jury found that 
the defendant had been negligent in doing 
the act complained of by plaintiff. — J^Bland 
vs. Empire Eng. Co., 135 Md. 208; 108 A. 570. 

52. Eefusing a requested instruction on 
an issue properly covered by another instruc- 
tion is not reversible error. — ^Leckie vs. Clem- 
ens, 135 Md. 264; 108 A. 684. 

53. Where prayers granted by court, di- 
recting verdict for defendant, do not refer to 
the pleadings, Appellate Court will determine 
correctness of instructions entirely by consid- 
eration of the evidence. — Carr vs. United 
Bwys. & Elect. Co., 135 Md. 307; 108 A. 872. 

54. The rejection of defendant's prayer 
or instruction was not error, where defend- 
ant's theory was fully presented in another 
prayer. — ^American Fidelity Co. vs. State, 135 
Md. 326; 109 A. 99. 

55. In action by assignee of materialman's 
claim on bond of contractor, a prayer ignor- 
ing evidence as to application of payments is 
properly refused. — ^American Fidelity Co. vs. 
State, 135 Md. 326; 109 A. 99. 

56. In action by the assignee of a ma 
terialman's claim against the contractor's 
surety, an objection to plaintiff's first prayer 
submitting the question whether the claim 
had been paid, in that it ignored the issue 
as to application of payments, held not well 
taken, where the jury's attention through- 
out the trial was directed to that issue.— 
American Fidelity Co. vs. State, 135 Md. 
326; 109 A. 99. 

57. In a proceeding by assignee of a ma- 
terialman on contractor's bond, defendant's 
prayer assuming matters contrary to facts in 
evidence, and assuming as a fact the disputed 
question of the existence of an agency for 
application of payments, is objectionable- 
American Fidelity Co. vs. State, 135 Md. 
326; 109 A. 99. 
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58. Where there was no ' evidence from 
which jury could determine loss to pflaintiff 
on 28,000 feet of lumber received afid paid 
for by reason of the fact that it was not of 
the average quality of the entire 100,000 feet 
to be delivered, balance of which was not 
delivered, plaintiff was not injured by grant- 
ing of prayer that if he accepted and paid for 
the 28,000 feet and never made complaint as 
to quality he is not entitled to damages on 
account of the quality of the 28,000 feet. — 
Carlin vs. Biddison, 135 Md. 458; 109 A. 316. 

59. Though defendant seller delivered only 
28,000 feet of the 100,000 feet of lumber con- 
tracted for, where the only lumber purchased 
by plaintiff in the open market to make up 
deficiency was 55,000 feet, instruction that 
jury should allow plaintiff ''the difference 
between the balance of said undelivered lum- 
ber and the price the plaintiff was compelled 
to pay in the open market for lumber to re- 
place said balance" was misleading, and 
properly refused. — Carlin vs. Biddison, 135 
Md. 468; 109 A. 316. 

60. Instruction that if defendant agreed to 
deliver to plaintiff 100,000 feet of second 
hand lumber in buildings mentioned and 
plaintiff received but 28,000 feet which he 
paid for and if the 28,000 feet was inferior 
to the average of the whole 100,000 feet plain- 
tiff is entitled to recover such amount as will 
fairly compensate him for such damaged lum- 
ber was erroneous, and propely refused, where 
there was no evidence of value of the 28,000 
feet other than the contract price. — Carlin vs. 
Biddison, 135 Md. 458; 109 A. 316. 

61. In an action against an electric rail- 
way company for the death of a motor truck 
driver, the wheel of whose truck ran upon a 
bundle of papers thrown from a north-bound 
street car, where the real issue in the case 
was whether or not deceased was guilty of 
contributory negligence, in that the periodi- 
cals were lying in the street long enough to 
have given deceased an opportunity to avoid 
them, court did not err in charging the jury 
to render a verdict for defendant if they 
should find ''that there was no north-bound 
car immediately opposite or ahead of the 
truck at the time the truck struck the bundle 
of papers." — Kaufman Beef Co. vs. United 
Bwys. & Elect. Co., 135 Md. 524; 109 A. 191. 

62. A prayer may segregate a particular 
fact for the consideration of the jury, pro- 
vided the facts which it omits do not support 
a conclusion different from the one with which 
the prayer is concerned. — ^Kaufman Beef Co. 
vs. United Bwys. & Elect. Co., 135 Md. 524; 
109 A. 191. 

63. The objection that plaintiff's prayer, 
given by the court, assumed that plaintiff 
was subjected to physical and mental suffer- 
ing, is not objectionable on appeal, where the 
recotd does not show that such objection was 
specially taken thereto at the trial, as re- 
quired by Acts 1912, Art. 5, Sec. 9. — ^Heim vs. 
Boberts, 135 Md. 600; 109 A. 329. 
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64. A prayer cannot assume a fact merely 
because the evidence as to such fact is not 
contradicted, because the jury under ordinary 
circumstances can disbelieve uncontradicted 
testimonv. — Martin Fertilizer Co. vs. Thomas 
& Co., 135 Md. 633; 109 A. 458. 

65. Though plaintiff's testimony as to 
defendant's breach and waiver of provision 
for payment was contradicted by defendant, 
the instructions as to the effect of plaintiff's 
failure to pay cannot ignore such evidence. — 
Martin Fertilizer Co. vs. Thomas & Co., 135 
Md. 633; 109 A. 458. 

66. In an action for breach of contract for 
the sale of fertilizer, defendant's prayers, 
denying recovery for plaintiff, held covered 
so far as correct and applicable by an in- 
struction, denying recovery on finding of 
plaintiff's breach if they also found against 
defendant 's prior breach, testified to by plain- 
tiff, and against a modification of the con- 
tract. — ^Martin Fertilizer Co. vs. Thomas & 
Co., 135 Md. 633; 109 A. 458. 

67. In an action for breach of contract 
for the sale of fertilizer, defendant's pray- 
ers, denying recovery if plaintiff failed to 
make the first payment as agreed, which dis- 
regarded plaintiff's testimony of defendant's 
breach before time for payment and subse- 
quent modification of the terms of payment, 
were properly refused. — ^Martin Fertilizer Co. 
vs. Thomas & Co., 135 Md. 633; 109 A. 458. 

68. A prayer, authorizing verdict for 
plaintiff on certain findings unless jury found 
defendant's refusal to deliver was justified 
by plaintiff's non-payment though submitting 
an issue of law, does not require reversal, 
where no special exception raised that point, 
and it could not have injured defendant, be- 
cause under the testimony it could have re- 
ferred only to conflicting evidence as to 
whether the original contract requiring pay- 
ments remained unmodified. — ^Martin Ferti- 
lizer Co. vs. Thomas & Co., 135 Md. 633; 
109 A. 458. 

69. In an action for the death of a guest 
in a motor vehicle which was struck by a 
car, an instruction which unduly empha- 
sized particular duties of deceased and omit- 
ted others, and thus may well have misled 
the jury, constitutes reversible error, though 
the correct rules were enunciated in instruc- 
tions requested by defendant. — ^W., B. & A. 
B. Co. vs. State, 136 Md. 103; 111 A. 164. 

70. In an action for death of passenger in 
automobile struck by a car, there was such 
a conflict between plaintiff's prayer, which 
required as condition to verdict for plaintiff 
a finding that the driver of the automobile 
was proceeding at a reasonable rate of speed, 
and had the same under control, and de- 
fendant's prayer, that if deceased was a 
passenger in the automobile, it was the duty 
of the driver to exercise the highest degree 
of care and skill practicable, and if his failure 
to do so was the proximate cause of the acci- 
dent there could be no recovery, that the 
judgment for plaintiff must be reversed. — 
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W., B. & A. B. Co. vs. State, 136 Md. 103; 
111 A. 164. 

71. The insertion in an instruction sub- 
mitting the question of the authority of a 
broker of facts as to which no evidence was 
offered, held harmless as to plaintiff, who 
denied that the broker was its agent, it 
merely requiring the finding of more facts 
than were essential to the defendant's right 
to a verdict. — ^Austin, Nicliols & Co. vs. Lingo, 
136 Md. 183; 110 A. 509. 

72. In determining defendant's right to 
have granted its prayers in the nature of in- 
structed verdict, the Court of Appeals must 
assume the evidence of plaintiff to be true. — 
Conservation Co. vs. Stimpson, 136 Md. 314; 
110 A. 495. 

73. Where defendant declined to have its 
requested prayer modified by inserting the 
words ' ' expressed or implied ' ' after the word 
''authority," it was not reversible error for 
the court to refuse the prayer, though it 
might have given it as modified and per- 
mitted defendant to except to the jnodifica- 
tion. — Conservation Co. vs. Stimpson, 136 Md. 
314; 110 A. 495. 

74. In a wife's action for alienation, de- 
fendant's prayer, telling the jury that in 
considering verdict they must take into con- 
sideration any unhappy relations between 
plaintiff and her husband not caused by de- 
fendant's conduct, but not telling them how 
such finding was to affect their deliberations 
or influence their opinions, nor whether the 
fact was to be considered in bar of the action 
or mitigation of damages, was properly re- 
fused as obscure and misleading. — ^Annarina 
vs. Boland, 136 Md. 365; 111 A. 84. 

75. An instruction, incorrectly stating the 
law, but more favorable to defendant than 
was warranted, was harmless to her. — ^Anna- 
rina vs. Boland, 136 Md. 365; 111 A. 84. 

76. Defendant's prayer was properly re- 
jected, where the evidence was insufficient 
to support the conclusion to which it was 
directed. — Clemmltt vs. Miehle Printing P. 
Co., 136 Md. 385; 110 A. 713. 

77. The rejection of defendant's prayer 
was proper, where there was no adequate 
evidence to sustain the theory on which it 
was based. — ^Wingert vs. Cohlll, 136 Md. 399; 
110 A. 857. 

78. In an action for damages to plaintiff's 
automobile, which struck a culvert when it 
swung across the road in an endeavor to pass 
behind defendant's car, prayer offered by 
defendant, asking the court to declare as a 
matter of law, either that the negligence 
which occasioned the accident was the direct 
negligence of plaintiff, or, if there had been 
negligence by defendant, it was contributed 
to by plaintiff, etc., held properly refused. — 
Wingert vs. Cohill, 136 Md. 399; 110 A. 857. 

79. A prayer, substantially an embodi- 
ment of the law as asked to be given to the 
jury by another prayer granted to the party, 
was properly refused as superfluous. — ^Wingert 
vs. CoMll, 136 Md. 399; 110 A. 857. 
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80. A prayer as to the comparative value 
of testimony was properly refused, where the 
other prayers granted fully and fairly in- 
structed the jury as to the law of the case.— 
Stewart & Co. vs. Howell, 136 Md. 423; 110 
A. 899. 

81. In an action for death of one riding 
in an automobile truck struck by a loco- 
motive, plaintiff's prayer that, if the jury 
found that the death was caused by the 
negligence of defendant's agents, and not 
from the want of ordinary care on the part 
of the decedent, plaintiff could recover de- 
spite the negligence of one other than deced- 
ent operating the motor truck, given in con- 
nection with defendant's prayer that, if 
decedent saw the approaching train in time to 
have warned the driver, but did not do so, 
verdict must be for the defendant, held to 
have clearly presented the law. — ^McAdoo vs. 
State, 136 Md. 452; 111 A. 476. 

82. Instructions, referring to ''said cars" 
with nothing to identify the cars to which it 
refers, held properly refused, being too in- 
definite. — ^Penn Oil Co. vs. Triangle P. & 0. 
Co., 136 Md. 559; 111 A. 482. 

83. In an action against a packing com- 
pany for failure to deliver tomatoes sold, 
plaintiff buyers' first prayer, ignoring all 
evidence of a partial failure of the crop, and 
of the demands of the United States Govern- 
ment, which, under the circumstances, might 
be misleading, should have been rejected, 
despite its amendment by the court, so that 
plaintiffs cannot complain of its being granted 
as it was. — Jenkins vs. Spedden, 136 Md. 637; 
111 A. 136. 

84. The function of the court sitting as a 
jury is to find a verdict on the facts properly 
in evidence before it under the issues in the 
case, and in its consideration of such facts 
it is bound by such instructions concerning 
the legal principles involved as it may grant 
at the request of either party, and it is the 
court's duty, on such request, to grant in- 
structions, properly stating the legal effect 
of the facts before it, notwithstanding a 
finding of fact by the court prior to the 
verdict. — ^Alexander vs. Capital Paint Co., 
136 Md. 658; 111 A. 140. 

IX.— VEBDICT 

85. An objection that a verdict was for 
a larger and different sum than that set out 
in the narr, was a question properly to be 
brought to the attention of the trial court 
by motion for new trial rather than made a 
subject for appeal. — Sharp vs. State, 135 Md. 
551; 109 A. 454. 

86. The granting or refusing of a new trial 
is a matter resting in the discretion of the 
trial court, and its action thereupon is not 
the subject-matter of review upon appeal.— 
Washington & B. Bwy. Co. vs. Sullivan, 136 
Md. 202; 110 A. 478. 

X.— TBIAL BY COUBT 

87. When a case is tried before the court 
without a jury, the same rule is applicable 
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as if it was being tried before a jury, and 
in passing on a prayer that there was not 
suf&cient evidence to entitle plaint iif to re- 
cover the court cannot consider the weight 
of the evidence, but only whether there is 
evidence legally sufficient to be eubmitted 
to a jury, or the court sitting as a jury. — 
Clienowetli vs. Hoey, 135 Md. 97; 108 A. 478. 

88. Where the evidence was conflicting as 
to a verbal contract, . it was for the trial 
judge, sitting as a jury, to find whether there 
was a contract and if so what were its terms, 
and the Court of Appeals is not called upon 
to pass upon those questions of fact. — Con- 
servation Co. vs. atimpson, 136 Md. 314; 
110 A. 495. 

89. Where cases are tried before the court 
without a jury, court may and ought to be 
asked to decide any legal proposition which 
either party may think essential to his case. 
— ^Alexander vs. Capital Paint Co., 136 Md. 
658; 111 A. 140. 

XI.— WAIVER AND CORRECTION OF 
ERRORS OR IRREGULARITIES, AND 

NON-surr 

90. Where principal and several sureties 
were jointly and severally liable dismissal of 
an action on the bond by the plaintiff as to 
the principal and one surety could not be 
complained of by the other surety, although 
all the defendants resided in the same county. 
—Sharp vs. State, 135 Md. 551; 109 A. 454. 

91. In action for injuries to automobile 
against owner of auto truck and street rail- 
way company, appellant company cannot com- 
plain that co-defendant was dismissed on mo- 
tion to direct verdict. — ^W., B. & A. Rwy. Co. 
vs. Fingles, 135 Md. 574; 109 A. 431. 

TROVER 

See 1st Vol. — ^Trover. 

TRUSTS 

See Ist Vol. — Deeds; Trusts and Trustees; 

Wills. 
See Herein — Conversion; Deeds; Wills. 

I.— CREATION, EXISTENCE, AND 
VALIDITY 

1. In a suit by legatees against defendant 
who resided with and cared for deceased dur- 
ing her declining years, evidence held insuf- 
ficient to show that deceased constituted de- 
fendant her agent and attorney so as to im- 
press a trust on property of the estate coming 
into defendant's hands. — Giltz vs. O'Malley, 
135 Md. 281; 108 A. 878. 

2. Where defendant, at the request of 
deceased and her relatives, took up his resi- 
dence with and cared for her during her de- 
clining years, defendant it not at the death 
of deceased bound to show the disposition of 
sums of money which he withdrew from de- 
ceased 's account at her request ; the evidence 
being to the effect that he turned over the 
monies to her, and it not appearing that de- 
fendant was her general agent, or that he did 
more than execute commissions at her direc- 
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tion.-— autz vs. O'Malley, 135 Md. 281; 108 
A. 878. 

3. Where a trust deed was executed after 
grantor had practiced law for 9 years, and it 
was shown that it was not executed on the 
day it was first presented, and its provisions 
were clear and unambiguous, and no issue was 
made that grantor was not in possession of his 
faculties, the deed cannot be nullified for 
misunderstanding or lack of counsel. — ^Peter 
vs. Peter, 136 Md. 157; 110 A. 211. 

4. Where a trust deed was executed by 
grantor to protect himself from possible acts 
while intoxicated, the fact that the spend- 
thrift trust therein contained was a nullity 
does not destroy the entire purpose of the 
trust, which created rights in the heirs of 
grantor, and which would be a restraining 
influence against waste and mismanagement, 
but the trustees should exercise the discretion 

'given them to terminate the trust as soon as 
grantor established beyond reasonable doubt 
that he had conquered his old habits. — ^Peter 
vs. Peter, 136 Md. 157; 110 A. 211. 

n.— CONSTRUCTION AND OPERATION 

5. Though trust created by deed is void as 
a perpetuity, yet, where trustees have had 
adverse possession of trust property for more 
than' twenty years, and recognize beneficiaries 
as such, the trust should be continued at least 
so long as the objects and purposes of it exist 
or so long as it can be executed in substan- 
tial conformity with provisions of deed now 
recognized and administered under super- 
vision of the court. — ^Latrobe vs. Amer. Col- 
onization Soc, 134 Md. 406; 106 A. 858. 

m.— APPOINTMENT, QUALIFICATION, 
AND TENURE OF TRUSTEE 

6. Even though a trust is invalid inso- 
far as it attempts to prevent the alienation of 
the trust property by the life beneficiary, he 
being also the creator of the trust, neverthe- 
less the trust should not be terminated, so 
long as it may be a restraining influence 
against reckless waste and extravagance on 
his part, and against bad or incompetent 
management by him. — ^Peter vs. Peter, 136 
Md. 157; 110 A. 211. 

7. Appointment by the court of a sole 
substituted trustee is valid where the trustee- 
ship created by will has become entirely 
vacant by death and resignation, though the 
will, appointing three trustees, provides that 
as often as there is a vacancy by reason of 
death, unwillingness, incompetency, or unfit- 
ness, or desire to retire, the trustees or trus- 
tee for the time being 'competent to act can 
appoint a trustee or trustees to supply the 
vacancy, and can increase or decrease the 
number, not, however, above five nor below 
two. — Safe Deposit, Etc., Co. vs. Ellis, 136 
Md. 334; 110 A. 481. 

IV.— MANAGEMENT OF TRUST PROP- 
ERTY AND PERSONAL LIABILITY 
OF TRUSTEES 

8. Trustees are personally liable on con- 
tracts made by them in their official capacity. 
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unless there, is an agreement that they shall 
not be liable or the circumstances indicate 
no intention on their part to become person- 
ally liable. — Boyle vs. Rider, 136 Md. 286; 
110 A. 524. 

9. Power of sale for purpose of reinvest- 
ment given trustees by will; being one attach- 
ed to the office of trustee for the purpose of 
the trustj and not a personal power of special 
confidence, can be exercised by the substi- 
tuted trustee appointed by the court on the 
office becoming vacant. — Safe Deposit, Etc., 
Co. vs. Ellis, 136 Md. 334; 110 A. 481. 

10. Though the substituted trustee does 
not become vested with the discretion, given 
by the will to the original trustees, to de- 
termine how much of the income of the trust 
property shall be paid to the life tenant, the 
power can be exercised by the substituted 
trustee, with the approval of the court, on 
application by trustee, the life beneficiary 
or the remaindermen. — ^Safe Deposit, Etc., Co. 
vs. Ellis, 136 Md. 334; 110 A. 481. 

v.— EXECUTION OF TRUST BY TRUSTEE 
OR BY COURT 

11. Where execution of trust is under the 
supervision of the court, which has ordered 
trustees to pay to beneficiary a certain sum, 
the trustees are without authority to re- 
fuse to pay unless same is received and ac- 
cepted by beneficiary with *' distinct and 
unequivocal understanding ' ' that it shall be 
used ** entirely and exclusively'' for the pur- 
poses and objects set out in the deed of trubt. 
— Latrobe vs. Amer. Colonization Soc, 134 
Md. 406; 106 A. 858. 

12. It is within the power of the court, 
having supervision of trust, either of its own 
volition or at the request of the trustees, 
if they have reason to believe that money 
paid over by them to beneficiary is not ex- 
pended in accordance with provisions of trust 
to make such orders as it may deem necessary 
to assure the proper expenditure of the 
money pursuant to the provision of the trust. 
— Latrobe vs. Amer. Colonization Soc.^ 134 
Md. 406; 106 A. 858. 

TURNPIKES 

See 1st Vol. — Turnpikes. 

ULTRA VIRES 

See 1st Vol.— Ultra Vires. 
See Herein — Corporations. 

UNDERTAKERS 

See Ist Vol. — Undertakers. 



See 1st Vol.- 



UNIONS 

-Unions. 



USURY 

See 1st Vol.— Usury. 

1. The payee on a 60-day note for $1,100 
given for a loan of $1,034 secured by assign- 
ments of ehoses in action can recover the 
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amount of the loan and legal interest, less 
the usurious interest which is forefited under 
Code Pub. Civ. Laws, Art. 49, Sec. 4. — ^Brown 
vs. Real Estate Inves. Co., 134 Md. 493; 107 
A. 196. 

2. A 60-day note for $1,100 given for a 
loan of $1,034 and assignments of ehoses in 
action as security therefor are not void under 
Acts 1894, C. 629 (Code Pub. Civ. Laws, Art. 
23, Sec. 124), for usury. — Brown vs. Beal 
Estate Inves. Co., 134 Md. 493; 107 A. 196. 

3. In an action on a note, the burden is on 
the defendant to sustain his plea of usury. — 
Dolph vs. Stubblefield, 135 Md. 147; 108 A. 
488. 

4. In an action on notes, evidence held 
sufficient to show that plaintiff's purchase 
of the notes was a mere cloak for usurious 
loan. — ^Dolph vs. Stubblefield, 135 Md. 147; 
108 A. 488. 

VENDOR AND VENDEE 

See Ist Vol. — Vendor and Vendee. 

n.— CONSTBUCTION AND OPERATION 
OF CONTRACT 

1. Where a contract of sale is executed, a 
vendee is considered in equity as the real 
owner of the land; though the vendor may 
still retain the title, he holds only as trus- 
tee for the vendee, to whom all the beneficial 
interests passes with a lien on the estate, as 
security for the unpaid purchase money. — 
Linthicum Heights vs. Firemen's I. Co., 134 
Md. 62; 106 A. 165. 

IV.— PERFORMANCE OF CONTRACT, 
MARKETABLE TITLE, ?RICE 

2. Where vendor agreed to convey and to 
pay certain claims against the land, and to 
obtain waivers of right of redemption, the 
purchaser could not be required to pay the 
purchase price, even though seller delivered a 
deed, until the seller performed his agreement 
to pay the outstanding claims or tendered 
performance, and mere readiness, willingness, 
and ability of vendor to perform was not 
suflficient; the promises on each side being 
concurrent or dependent. — ^Rasst vs. Morris, 
135 Md. 243; 108 A. 787. 

3. Sellers of realty suing for specific per- 
formance, claiming ultimately under deed to 
two trustees in trust for the society of 
Quakers, who in 1855 sold to persons from and 
under whom the plaintiffs obtained and are 
holding title, and have so held adversely 
since 1855, held to have marketable title; the 
conveyance in 1855 by the trustees or their 
successors to the sellers' predecessors in title 
having been a diversion of the property from 
the trust uses initiating the running of limi- 
tations against the grantor's heirs. — Seloff 
vs. Naidetsch, 136 Md. 651; 110 A. 896. 

VENDOR'S LIEN 

See 1st Vol. — Vendor's Lien. 
See Herein — Vendor and Vendee. 
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See 1st Vol. — Pleading and Practice, Pars. 40, 
41, 48. 

1. In view of Code, Article 16, Sees. 86, 
189, authorizing circuit judges to grant in- 
junctions at any place within their circuit and 
providing for issuing process to other coun- 
ties, a suit to restrain a nuisance causing 
irreparable injury to plaintiffs' land may be 
brought in the county where the land is situ- 
ated and the nuisance committed, though none 
of the defendants reside there. — Bidtimore 
City vs. Sackett, 135 Md. 56; 107 A. 557. 

VERDICT 

See 1st Vol. — Verdict. 
See Herein — Trial. 

WAREHOUSEMAN 

See 1st Vol. — Negligence, Par. 24. 

1. Under Public Laws 1910, C. 406, pro- 
viding that a warehouseman refusing to re- 
deliver goods shall have the burden of estab- 
lishing a lawful excuse for such refusal, etc., 
a defendant warehouseman claiming that 
plaintiff's goods were stolen from it has the 
burden of showing that such theft was not 
contributed to by his negligence. — ^Leckle vs. 
Clemens, 135 Md. 264; 108 A. 684. 

WARRANT 

See Ist Vol. — ^Arrest; Warrant. 

WARRANTY 

See 1st Vol. — Deeds; Warranty. 
See Herein — Deeds; Sales. 

WATERS AND WATER COURSES 

See 1st Vol. — Sewers and Sewerage; Waters 
and Water Courses. 

WHARVES 

See 1st Vol. — Negligence. 

WIDOW 

See let Vol.— Widow. 

WILLS 

See 1st Vol. — Executors and Administrators; 
Trusts; Wills. 

See Herein — Conversion; Descent and Distri- 
bution; Executors and Administrators; 
Trusts; Wills. 

n.--TESTAMBNTABY CAPACITY. 

1. On a son's contest of a codicil to his 
father's will on the ground of lack of ca- 
pacity, testimony of a witness for the son as 
to his business transactions with the father at 
specified periods within a year before or after 
the date of the codicil, held admissible on the 
father's mental condition, though, when a 
qualified witness is asked for his opinion of 
testator's mental condition, the interrogatory 
must be specifically directed to the time of the 
tesamenary act. — Hutchins vs. Hutchins, 135 
Bid. 401; 109 A. 121. 
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2. On a son's contest fo a codicil to his 
father 's will on the ground of undue influence 
and lack of capacity, testimony on behalf of 
the executors that the portion of land allotted 
the son by the codicil in the division of the 
father's farm was more valuable than the 
part devised to a brother, held admissible as 
tending to refute the son's contention that 
the division of the codicil was unjust to him 
and procured by undue influence. — ^Hutchins 
vs. Hutchins, 135 Md. 401; 109 A. 121. 

3. On a son's contest of a codicil to his 
father's will on the ground of undue in- 
fluence and lack of capacity, testimony of the 
son in chief as to whether he had any con- 
versations with his father as to what division 
of his farm he was gaing to make, and what 
part he intended to give the son, held ad- 
missible; the son being entitled to prove that 
the codicil was contrary to the convictions 
of his father. — ^Hutchins vs. Hutchins, 135 
Md. 401; 109 A. 121. 

4. On a son's contest of a codicil to his 
father 's will on the ground of undue influence 
and mental incapacity, testimony as to the 
father's physical condition for two years 
prior to the execution of the codicil should 
not have been excluded. — ^Hutchins vS. Hut- 
chins, 135 Md. 401; 109 A. 121. 

5. On a son's contest of a codicil to his 
father 's will on the ground of undue influence 
and lack of capacity, testimony by a witness 
for the executors as to a conversation with 
the father in which he spoke of his relations 
with the son as affected by the division of 
the farm effected by the codicil, held admis- 
sible.— HutcMns vs. Hutchins, 135 Md. 401; 
109 A. 121. 

6. The burden of proof as to testator's 
sanity is not shifted to caveatee by proof 
that testator, before the date of his will, 
was wholly insane. — ^Dryer vs. Welch, 136 Md. 
219; 110 A. 476. 

7. Testimony of testatrix's nurse as to 
dying declaration in 1919 that will had been 
made in favor of husband, held not to show 
any ratification of will executed in 1909 when 
insane. — Dreyer vs. Welch, 136 Md. 219; 110 
A. 476. 

8. On contest of a wife's will in favor 
of her husband, testimony of a nurse that the 
wife, shortly before her death in 1919, had 
said she had a will in favor of her husband, 
held admissible to meet expert testimony she 
was insane, thought the will had been exe- 
cuted in 1909.— Dreyer vs. Welch, 136 Md. 
219; 110 A. 476. 

9. The burden to show incapacity on 
caveators, does not require that they bring 
their proof down to the date of the will, a 
showing of prior insanity raising a presump- 
tion of its continuance. — Dreyer vs. Welch, 
136 Md. 219; 110 A. 476. 

IV.— REQXnSITES AND VALIDITY 

10. Under Code Art. 93, Sec. 323, requiring 
will to be in writing and signed by testator, 
a holographic will, properly attested, need 
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not be signed at the bottom by him;. nothing 
in it indicating that he intended to attach 
his name there before it should become a com- 
plete instrument. — Ex Parte Cardozo, 135 Md. 
407; 109 A. 93. 

V.--PBOBATE, ESTABLISHMENT, AND 
ANNULMENT 

11. Where an order was made February 
17th admitting a paper writing to probate, 
and petition was filed to rescind the order, 
and such petition was refused May Ist, and 
an appeal was taken May 23rd the Appellate 
Court cannot determine whether or not the 
court correctly decided the questions raised 
by the petition, where the record does not 
contain the facts or evidence heard by the 
court upon the hearing had upon such peti- 
tion.— Wilson, In Be Martin, 135 Md. 195; 
108 A. 797. 

12. Where an order was made February 
17th, admitting a paper writing to probate, 
and a petition was filed to rescind the order, 
and the petition was refused May 1st, on an 
appeal from the two orders the action of the 
court in admitting the will to probate cannot 
be reviewed; the appeal not being taken with- 
in the time prescribed by Code, Art. 5, Sec. 
62.-r-Wil8on, In Be Martin, 135 Md. 195; 108 
A. 797. 

13. Where, in a suit between the heirs of 
a decedent to sell her land for partition, re- 
ceivers were appointed, and thereafter iA a 
will contest instituted by the heirs in another 
state the validity of the will was established, 
the court properly discharged the receivers. — 
Murphy vs. MacKey, 135 Md. 611; 109 A. 326. 

14. In proceeding by alleged next of kin 
to set aside probate of a will, evidence by the 
executor as caveatee as to statements made 
by decedent relative to the devisees in the 
will was admissible; decedent being a mem- 
ber of the family about which he spoke, and 
being dead when the witness testified. — 
Hendrickson vs. Attick, 136 Md. 1; 109 A. 
468. 

15. Prayers of caveatee that if testatrix 
was of sound mind, she could make a will, de- 
fining ** sound mind,'' and instructing on 
delusions, held not erroneous because ignor- 
ing testimony as to illusions and halluci- 
nations, or as placing any burden on caveators 
in reference thereto.-^Dreyer vs. Welch, 136 
Md. 219; 110 A. 476. 

16. Prayer of caveatee as to burden to 
prove testatrix's insanity, held not errone- 
ous because not containing a qualification by 
which the jury would have been instructed 
aj^ to when the burden shifts. — Dreyer vs. 
Welch, 136 Md. 219; 110 A. 476. 

VI.^-OONSTBUCTION AND ACTIONS TO 
CONSTBUE WILLS 

17. A provision in a will making the vest- 
ing of an estate in a daughter depend upon 
her marriage to ''some one who is her social 
equal" is void for uncertainty. — Tumef vs. 
Evans, 134 Md. 238; 106 A. 617. 
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18. A condition in a parent's will against 
a daughter's marriage to a described indi- 
vidual is not invalid, though it requires the 
breach of a promise made before the execu- 
tion of the will. — Turner vs. Evans, 134 Md. 
238; 106 A. 617. 

19. Conditions in a will, one being against 
a daughter's marriage to a particular person, 
and the other relating to marriage to a social 
equal, held not so interdependent that the 
invalidity of the latter for uncertainty did 
not render the former ineffective. — ^Turner vs. 
Evans, 134 Md. 238; 106 A. 617. 

20. Where a testator devised all the resi- 
due of his real and personal estate to his v^if e 
according to ** provisions directed by law," 
the wife must be treated as having received a 
fee-simple in the residue of the testator's 
realty; the indefinite and inaccurate quoted 
expression not being sufficient to limit the 
estate to one for life or to the dower which 
she might be entitled to regardless of the wilL 
—Gale vs. Keech, 136 Md. 203; 108 A. 481. 

21. It is presumed that testator made his 
will in view of the law as it stood when he 
made it, but it is also presumed that testator 
knew that Legislature could change or repeal 
the law.— Bartlett vs. Ligon, 135 Md. 620; 
109 A. 473. 

22. As wills are ambulatory, they do not 
.take effect until death of testator. Wills of 

personal property speak and take effect as if 
executed on the day of the death of the tes- 
tator. — ^Bartlett vs. Ligon, 135 Md. 620; 109 
A. 473. 

23. Attorneys in a suit by testamentary 
trustees for construction of the will, not em- 
ployed by the trustee or the defendant de- 
creed entitled to the fund, in so far as they 
may be regarded as having practically repre- 
sented the interests of an unsucessful infant 
defendant, will be allowed from the fund 
reasonable compensation for services in the 
trial court, but nothing for services on ap-^ 
peal, taken only by another unsuccessful de- 
fendant, who was the only active contestant 
of the construction adopted. — Clayton vs. 
Stein, 135 Md. 684; 109 A. 444. 

24. In determining whether a devise o^ a 
farm is specific or general, the intention of 
testator, gathered from the whole will, must 
govern, unless inconsistent with law, and a 
construction gratifying every part Of the will 
must be adopted, if it can be done consistent- 
ly with the general intent. — Bristol vs. Stomp,. 
136 Md. 236; 110 A. 470. 

25. The enumeration of property in a resi- 
duary clause of a will in general terms does 
not constitute the legacy or devise a specific 
one, but there must be something to show 
testator's intent.— Bristol vs. Stump, 136 Md. 
236; 110 A. 470. 

26. Testator is presumed to have known 
the amount and character of his property, and 
to have willed accordingly. — ^Bristol vs. 
Stump, 136 Md. 236; 110 A. 470. 
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27. The cardinal rule in construing a will 
ia that testator's intention, when ascertain- 
able from language and surrounding circum- 
stances, must conirol, unless contravening 
some fixed rule of law, and such intention 
must be gathered from the whole will. — Payne 
Ts. Payne, 136 Md. 561; 111 A. 81. 

28. Every intendment is to be made 
against holding a man to be intestate who 
sits down to dispose of the rest and residue 
of his property. — ^Payne vs. Payne, 136 Md. 
551; 111 A. 81. 

29. Will requesting that the balance of 
testator's estate, both real and personal prop- 
erty, after specific legacies, be left in trust 
with a brother, to be held by him until the 
death of another brother, who was to receive 
$30 a month for life, held to have given the 
first brother an absolute estate in the resi- 
duary property, subject to a charge in favor 
of the other brother, etc., and not to have 
worked a partial intestacy. — ^Payne Vs. Payne, 
136 Md. 551; 111 A. 81. 

30. Heirs at law and next of kin of tes- 
tator can be excluded from sharing in the 
estate only by express words in his will or by 
plain and necessary implication. — ^Payne vs. 
Payne, 136 Md. 551; 111 A. 81. 

Vn.--BiaHTS AND UABILITIES OF 
DEVISEES AND LEGATEES 

31. Where a testator orders his land to 
be sold for payment of debts and legacies^ 
one-third of the price of the land to be se- 
cured thereon, the interest therefrom to be 
paid the wife, and she elects to take in lieu 
of her devise a legal share in the estate, a 
beneficiary cannot compel the executor to 
account for crops raised on the land in the 
interval between testator's death and the 
sale of the two-thirds interest, because in the 
interval the freehold descends to the heirs, 
and they are entitled to the profits until the 
sale is made. — ^Kneisley vs. Kneisley, 134 Md. 
469; 107 A. 195. 

32. Under Code Pub. Gen. Laws, Art. 93, 
Sec. 326, adding a proviso excepting from 
the rule that the devise would not lapse by 
death of devisee before testator, the case 
where testator before death of devisee shall 
become insane or otherwise incompetent to 
revoke will, the burden of proof in first in- 
stance is on the party invoking the proviso, 
but, if permanent insanity is proven, then the 
burden shifts to party claiming that proviso 
does not apply to prove restoration to sanity 
or lucid intervals. — ^Bartlett vs. Ligon, 135 
Md. 620; 109 A. 473. 

33. Under Code, Pub. Gen. Laws, Art. 93, 
Sec. 326, adding a proviso excepting from the 
rule that devise would not lapse by death of 
devisee before testator the case where testa- 
tor before death of devisee shall become in- 
sane or otherwise incompetent to revoke 
will, evidence held insufficient to show that 
testator, who was proven insane after death 
of devisee, had lucid intervals before her 
death which would avoid operation of proviso. 
>-Bartlett vs. Ligon, 135 Md. 620; 109 A. 473. 
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34. Under Code, Pub. Gen. Laws, Art. 93, 
Sec. 326, adding a proviso excepting from the 
rule that devise would not lapse by death of 
devisee before testator, the case where testa- 
tor before death of devisee shall become in- 
sane or otherwise incompetent to revoke will, 
the insanity must exist to time of death of 
testator, and therefore, if testator recovered 
or had lucid intervals in which will might 
have been revoked, the proviso would not 
apply. — ^Bartlett vs. Ligon, 135 Md. 620; 
109 A. 473. 
. 35. Code, Pub. Gen. Laws, Art. 93, Sec. 
326, adding a proviso excepting from the 
rule that devise would not lapse by death of 
devisee before testator the case where testa- 
tor before death of devisee shall become in- 
sane or otherwise incompetent to revoke will, 
is applicable to wills made before passage of 
act, in view of language of proviso, ''pro- 
vided, however, that this section shall not 
apply to the last will, testament or codicil 
of any person dying after the passage of this 
act."— Bartlett vs. Ligon, 135 Md. 620; 109 
A. 473. 

36. Under Code, Art. 93, Sec. 331, bequest 
in trust for testator's nephew held a lien or 
charge on farm not specifically devised him 
by residuary clause. — ^Bristol vs. Stump, 136 
Md. 236; 110 A. 470. 

37. The question whether a testamentary 
gift of realty is specific or general is to be 
determined by the same tests as where the 
subject of the gift is personalty. — Bristol vs. 
Stump, 136 Md. 236; 110 A. 470. 

WITNESSES 

See 1st Vol. — Attorney- at-Law, Par. 5; Depo- 
sitions; Evidence; Witnesses. 

See Herein — Appeal and error; Depositions; 
Evidence; Trial. 

n.— COMPETENCY, CAPACITY, PERSONS 
INTERESTED AGAINST ESTATES OF 
DECEASED, AND PRHnLEGED COM- 
MUNICATIONS 

1. In action involving question whether 
or not a judgment in another case was res 
judicata as against defendants as to certain 
facts, defendants not being actual parties in 
former action, testimony as to suggestions 
made by the witness to an attorney in former 
case should not have been excluded, if other- 
wise admissible, on the ground that the at- 
torney to whom the suggestions were made 
was dead. — ^Perkins vs. LeViness, 134 Md. 252; 
106 A. 705. 

2. Unless provided otherwise by statute, 
communications by a client to an attorney 
who drafted his will, in respect to that docu- 
ment, and all transactions occurring between 
them leading up to its execution, are not, 
after the client's death, within the protection 
of the rule as to privileged communications 
in a suit between the testator's devisees and 
heirs at law or other parties who all claim 
under him. — ^Benzinger vs. Hemler, 134 Md. 
581; 107 A. 355. 
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3. In action by an executor to recover 
property claimed to have been given by the 
testatrix to defendant, defendant's testi- 
mony regarding his transactions with, fend 
statements made by, the deceased is incompe- 
tent. — Chase vs. Grey, 134 Md. 619; 107 A. 
537. 

4. A witness called to prove character 
should be interrogated as tc his means of 
knowledge of the general repvitation of the 
uerson in question among his neighbors. — 
Sappington vs. Fairfax, 135 Md. 186; 108 A. 
575. 

5. In a proceeding in the Orphans' Court 
to set aside the probate of a will, a caveatee 
who was the executor of the decedent was a 
competent witness, and not excluded by Code, 
Art. 35, Sec. 3; the proceeding being merely 
a preliminary one to determine whether ca- 
veator had such interest as to entitle him 
to prosecute the caveat. — Hendrlcksan vs. 
Attick, 136 Md. 1; 109 A. 468. 

m.— EXAMINATION 

6. Excluding a question already answered 
in effect is not erroneous. — Bracey vs. Mc- 
Gary, 134 Md. 267; 106 A. 622. 

7. In a homicide case, allowing a physician 
to use pistol with which wound was inflicted 
and a stick to illustrate his testimony as to 
course of the bullet is proper. — ^Newkirk vs. 
State, 134 Md. 310; 106 A. 694. 

8. In action on note, where plaintiff tes- 
tified that he was holder thereof, and they 
were offered in evidence, court properly re- 
fused to permit cross-examination of plain- 
tiff as to how much he paid for the notes, as 
cross-examination of a witness should be con- 
fined to matters brought out in direct exami- 
nation. — Dolph vs. Stubblefield, 136 Md. 147; 
108 A. 488. 

9. In action on notes, where the important 
question was whether there was a loan of 
money on the notes or a sale of them, a ques- 
tion asked witness, who transferred the notes 
to plaintiff, for whom he was *^ borrowing" 
from the plaintiff, was objectionable as lead- 
ing.— Dolph vs. Stubblefield, 135 Md. 147; 
108 A. 488. 

10. An exception to a question upon re- 
direct examination must be overruled where, 
so far as material, it had already been covered 
by previous testimony. — Zipus vs. United 
Bwys. iB Elect. Co., 135 Md. 297; 108 A. 884. 

11. In an action against the manager of a 
railway for slander on a car operated by him, 
in that he stated that plaintiff was a German 
spy, where defendant had been asked in 
chief whether his reason for saying what he 
did was because of a difficulty he had in re- 
gard to operating the road and the plain- 
tiff's increasing those difficulties, the plain- 
tiff had the right on cross-examination to 
further inquire, '*what was your purpose in 
making such a charge against this manf" — 
PhiUips vs. Haugaard, 135 Md. 427; 109 A. 
95. 
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12. The court can cross-examine a witness 
as to matters concerning which counsel could 
cross-examine him, though they had already 
been asked in chief. — ^Martin Fertilizer Cto. 
vs. Thomas ie Co., 135 Md. 633; 109 A. 458. 

13. As Acts 1912, C. 163 (Code Pub. Gen. 
Laws, Art. 12, Sees. 1-12), does not provide 
for the taking of the testimony of any wit- 
ness other than the prosecuting witness at a 
bastardy hearing before a justice of the 
peace, and there was no evidence that third 
person was sworn and testified, the exclusion 
on cross-examination of a question as to 
whether prosecutrix heard the testimony of a 
third person that he had intercourse "with 
her was not erroneous. — ^Baehr vs. State, 136 
Md. 128; 110 A. 103. 

14. In a wife's action for alienation, ques- 
tion to a witness for plaintiff on cross-exami- 
nation held improper, as assuming the ma- 
terial fact that the witness had committed 
larceny when he had not so confessed. — 
Annarlna vs. Boland, 136 Md. 365; 111 A. 84. 

IV.— OBEDIBILITT, IMPEACHMENT, 
CONTRADICTION AND COBBOBORATIOK 

15. In an action for n^alicious prosecution 
on charge of larceny, testimony of defend- 
ant's witness on cross-examination that, when 
he testified before justice and grand jury, he 
knew plaintiff had not stolen the property in 
question was at least admissible for the pur- 
pose of reflecting on his credibility. — Sapping- 
ton vs. Fairfax, 135 Md. 186; 108 A. 575. 

16. A witness may be asked if he has not 
been convicted of crime, the testimony being 
admissible to impeach his credibility. — ^An- 
narlna vs. Boland, 136 Md. 365; 111 A. 84. 

17. In a wife's action for alienation, the 
trial court properly refused to permit the 
parties' son to be asked on cross-examination 
by defendant if he did not live at his moth- 
er's home with the woman he married, before 
he married her; only purpose of question 
being to humiliate witness. — ^Annarlna vs. Bo- 
land, 136 Md. 365; 111 A. 84. 

18. Testimony, apparently offered to im- 
peach the testimony of complaining witness 
in bastardy proceedings, of conversations and 
correspondence between persons other than 
the complaining witness, is hearsay and irre- 
levant.— Leister vs. State, ;36 Md. 518; 111 A. 
78. 

19. Where witness, asked on cross-exami- 
nation if previously she had not made a state- 
ment inconsistent with that on the trial, said 
she did not know whether she had made such 
statement, she cannot be asked whether what 
she had previously stated or what she testi- 
fied was true, but proof of previous statement 
should be made. — Leister vs. State, 136 Md. 
518; 111 A. 78. 

WORK AND LABOR 

See 1st Vol. — Assumpsit; Common Counts. 
See Herein — Assumpsit, Action of. 

1. In an action for the value of services 
rendered, whether or not a charge was reas- 
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onable was a matter to be shown by quali- 
fied witnesses, and it was immaterial what 
Tv^ages the plaintiff paid the men who did 
the work. — Jackson vs. Davey Tree Co., 134 
Md. 230; 106 A. 671. 

2. When a contractor is in default, so 
that he cannot sue on the contract, but the 
owner has stood by and seen him go on with 
the work without objection, or has even 
explicity assented, and has been benefited Tjy 
the contractor's labor and materials, there 
has been an implied acceptance, and the 
contractor is entitled to compensation to 
the extent of such benefit, recovering on the 
owner 's implied promise to pay the reasonable 
value of the labor, of which the special con- 
tract furnishes evidence. — ^Robinson Con. Co. 
vs. Barry, 135 Md. 275; 108 A. 688. 

3. Where plaintiff has in good faith per- 
formed the work contracted for by him, but 
not in the manner prescribed, and defendant 
has sanctioned or accepted the wOrk, re- 
covery may be had, under the count for work 
and labor done and material furnished, for 
the reasonable value of the work so done 
and accepted; defendant being entitled to 
recoup for damages through any deviation 
not induced by himself. — ^Robinson Con. Co. 
vs. Barry, 135 Md. 275; 108 A. 688. 

4. Where a contractor does not substantial- 
ly perform but the deviations from the con- 
tract are made in good faith, and the work is 
accepted by the owner and used by him. 



WORKMEN'S COMPENSATION ACT 

though he fails to pay, the contractor's dam- 
ages are measured by the reasonable value of 
the work, not exceeding the contract price. — 
Robinson Con. Co. vs. Barry, 135 Md. 275; 
108 A. 688. 

5. Where a contractor performs substan- 
tially, and the owner accepts the work, but 
fails to pay, the contractor's damages are 
measured by the contract price, with due 
allowance for defects and deviations. — ^Rob- 
inson Con Co. vs. Barry, 135 Md. 275; 108 A. 
688. 

6. In a contractor 's action for the price of 
his work, though the jury might have found 
for him, either on the theory of substantial 
performance or of deviating performance in 
good faith duly accepted by the owner, en- 
tailing different damages, the contractor's 
prayer that, if the jury found for him, he was 
entitled to recover the balance unpaid on the 
contract price and the amount of extra 
work, less a reasonable deduction for what 
was not installed by him according to the 
contract, was properly granted, in view of the 
evidence; there being no proof as to the 
value of the work, except the contract itself. 
— ^Robinson Con. Co. vs. Barry, 135 Md. 275; 
108 A. 688. 

WORKMEN'S COMPENSATION 
ACTS 

See 1st Vol.^Workmen 's Compensation Acts. 
See Herein — Master and Servant. 
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PUE BEAINLESS JUDICIAL SYSTEM. 

Louis S. Ashman. 

When any of our rights to life, liberty or property are placed in jeopardy, chal- 
lenged or attacked, we look directly to our judicial system for their interpretation 
and preservation. Still it is painfully startling to find what comparatively little 
public thought is given to the subject of improving our judicial administration. 
The truth is that the complexity of our judicial system, as well as laws, is such as 
to largely remove it from the understanding of the lay mind, and make it pecu- 
liarly a subject for the attention of the legal profession. 

The legal profession, therefore, owes it as a public duty to watch, learn, con- 
structively criticize and aggressively and progressively aid in advancing the effi- 
ciency and proficiency of our judicial system. 

Chief Judge Morris A. Soper, of the Supreme Bench of Baltimore City, fully 
discussed the subject of our own State judicial system in a speech which he 
delivered while President of the Maryland State Bar Association on June 24th, 
1920, at Atlantic City. While declaring that our "Courts are under fire," and 
after asserting that "it has been said of the judicial system in vogue in this 
country that it is an extensive system without a brain," Judge Soper proposed and 
discussed a number of changes in our judicial administration. The Judge states 
that much of the thought expressed in his speech was drawn from the Journal of 
the American Judicature Society. 

The writer is of the opinion that most of the changes proposed in Judge Soper's 
speech would greatly strengthen the administration of justice in our State, and 
are deserving of serious consideration by the members of the legal profession 
and the coming Legislature. However, due to lack of space, the changes will be 
referred to ^n summarized form only. The full text of the speech is on pages 
3 to 28, inc., in book of "Transactions, Md. State Bar Asso., 1920." 

Re-Organization of Courts. " ----n 

The plan provides : First, for the whole judicial power to be vested in a Court 
called the "General Court of Justice," of which all the judges are to be members 
and all the tribunals are to be branches. The Court is to be organized to prevent 
waste of judicial power, and also the needless clerical work, duplication of papers 
and records, and will be constituted in three chief branches, (1) the Court of 
Appeals, (2) the Circuit Court, or Superior Court, in which is to be vested original 
jurisdiction in all cases, civil and criminal, at law, in equity, in divorce, in probate 
and administration, in guardianship and kindred matters, (3) the County Court 
to have exclusve jurisdiction over all petty causes. 

The Circuit Court and County Court to be divided into as many branches as 
conditions may require. The plan then provides for the management of the whole 
institution by a Council of Judges, composed of representatives of the three kinds 
of judges. The Council of Judges, as well as the judges of the three kinds of 
Courts mentioned, to meet periodically. 

The Judicial Council is to have an executive officer known as the Chief Justice 
of the State, elected by a vote of all the electors for possibly the same term as the 
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Govertior. The Circuit Court Judges are to be assigned to the several circuits by 
the Chief Justice, but every such Judge to be eligible to sit under temporary 
assignment in any other circuit. Each circuit is to have a presiding justice ap- 
pointed by the Chief Justice from among the Judges over whom he is to preside, 
and he is to be given control over the calendars and the assignments of the Judges 
of the Circuit Court and County Court in his circuit. 

The Judicial Council is to have exclusive power to make and amend all rules 
of pleading, practice and procedure, and also to make all rules and regulations 
respecting the duties and business of the Clerk of the General Court and his sub- 
ordinates and all ministerial officers of the General Court in all its departments, 
divisions and branches. The Clerk of the General Court is to be nominated by 
the Chief Judge and confirmed by the Judicial Council. 

Our judiciary as at present constituted is a department of government without 
an executive head. Our Chief Judges of the Court of Appeals and the Supreme 
Bench of Baltimore City, respectively, are merely the respective presiding officers 
over the sessions held by said two Courts. Every Judge in Maryland during his 
term of office now reigns supreme in his jurisdiction. He reports or accounts to 
no one for at lea§t 15 years. While under certain conditions a Judge can be 
removed by the Governor or the General Assembly, yet such drastic action is 
seldom warranted and less seldom employed. 

Under the system proposed the Chief Justice would have large powers as to 
where a Judge shall sit and the sort of cases he shall hear, "and an ugly dis- 
position on the part of a Judge could be more effectually disciplined through the 
power of such a Chief Justice- than in any other way." Judge Soper also reasons 
that "meetings are necessary for Judges just as they are necessary for any other 
detached workers in a difficult field," as "the meetings inevitably lead, through 
interchange of views, to the prevalance of the opinion of the more conscientious 
and ambitious Judges, so that the standards of the leaders become the accepted 
standards of all." 

The right of the Chief Justice to assign Judges to sit anywhere in the State 
would help to clear the congested dockets with the aid of Judges of circuits whose 
trial calendars are more nearly clear at a saving to the taxpayers. 

Sei^ection of Judges. 

Second, it is suggested that the Judges should be appointed for an indefinite 
period by the Chief Justice, but in order that there may be a proper check upon 
the power of the Chief Justice, and an opportunity for the voice of the people to 
be heard, the appointees should be required to submit their performances to the 
inspection of the electorate at fixed and reasonable intervals, by printing the name 
of the Judge on the ballot with the simple question, "Shall the Judge be continued 
in office?" This same question is to be submitted to the voters at such stated 
intervals, so that while a Judge could continue in office until he reached an age 
limit, yet, in effect, he could be recalled from office at such stated periods, if his 
work and conduct on the bench did not meet with public approval. At this 
juncture Judge Soper remarks : "How much more polite such a Judge would be 
than one secure in office for 15 years!" 
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Inferior Courts. 

Third, the inferior Courts, composed of the Orphans' Court, Peoples' Court, 
Juvenile Court, Police Magistrates, Traffic Court and Justices of the Peace in 
general, are to be a branch of the General Court of Justice. The number of 
Justices to be reduced and their quality raised. The appointing power is to be 
taken out of the hands of the Governor and placed with the different local public 
officials, but the appointees must be confirmed by the Judge or Judges of the 
respective circuits. The great importance of the so-called inferior tribunals can- 
not be over-estimated. In 1920 more than 21,000 cases were disposed of by the 
Peoples' Court of Baltimore City and more than 41,000 cases by the Police Magis- 
trates of Baltimore City. For the same period not more than 10,000 cases were 
disposed of by all the nisi prius tribunals for Baltimore City. Therefore, it is 
apparent that the vast majority of our people who directly figure in litigation 
necessarily obtain their impressions of our judicial administration from the char- 
acter of justice dispensed by our inferior tribunals. 

It is no secret that the inferior Court system in vogue in Maryland for many 
years, due to the calibre of the men presiding over them and the influences that 
bring about their appointment, deserves and begets but little respect and con- 
fidence. It is only fair to observe that in Baltimore City in recent years the men 
appointed to serve in the Peoples' Court, Juvenile Court, Traffic Court and in 
some instances in the Police Courts, are of a much higher calibre. 

Judges' Compensation. 

Finally, the writer in accord with almost every other person who has given the 
subject of compensation for Judges any consideration, is of the firm opinion that 
unless adequate compensation is granted, the quality of our Judiciary will not 
improve, but in course of time will materially * decline. While the Maryland 
Judiciary in the past has been fortunate in obtaining the services of many able 
lawyers, it must be borne in mind that in recent years everything has advanced 
except Judges' compensation. If the present character and quality of our Judi- 
ciary is to be at least maintained, it is imperative that the compensation of our 
Judges be at least as high as that paid Police Magistrates in other places. The 
great State of Maryland pays $6,800 annually to the Judges of our Court of 
Appeals, and with the aid of Baltimore City pays $6,000 annually to the Judges 
of the Supreme Bench of Baltimore City, while the City of New York pays its 
Police Magistrates $8,000 annually. 



THE IDEAL JUDGE. 

William L. Mar bury. 

Truly a most difficult subject upon which to write an article, for in the oft- 
quoted words of Sairey Ga;np, with reference to the mythical Mrs. Harris, 
"There is no sich person." 

And yet, if there ever was a time in the history of the legal profession when the 
Ideal Judge would be welcome in our Courts, this is the time. 

The profession has fallen upon evil days. 
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Some years ago, as the legal fraternity may remember, a most learned Mary- 
land Judge — no less in fact than the then Chief Judge of our Court of Appeals — 
in commenting upon some adverse criticism in which some evil-disposed person 
had been indulging in regard to the decision of the Court over which he pre- 
sided, made public proclamation to the effect that the old French Law was still 
in full force and effect in Maryland — the law according to which the losing 
lawyer in every case possesses the sacred right of "retiring to the nearest tavern 
and cursing his judges." 

To what. extent this most valuable privilege may have been exercised by the 
members of our profession may never be fully known. That it was not an 
uncommon occurrence cannot be doubted. But see what has happened! No 
organization of militant uplifters, or even the feminine^t leaders, have ventured 
to openly advocate the adoption of an amendme^it to the Federal Constitution 
repealing this ancient French Law. And yet the recently adopted prohibition 
amendment has had practically just that effect. For alas ! we have no "taverns" 
to which we may retire for the purpose of "cursing our judges." 

It goes without saying, of course, that a tr.vern does not mean a place where 
one can get nothing better than one-half of one per cent. Hence it is, that it is 
most desirable that our judges should be ideal hereafter. They should be espe- 
cially careful to avoid certain faults which have at one time or another caused 
unnecessary anguish to the losing lawyer. For instance, they should never 
decide or begin to decide a question presented to them in the course of the trial 
of the case, before they have given the party who presents the proposition an 
opportunity to state the theory upon which he bases his contention, and thus 
cause him to leave the Courtroom with the feeling in his heart which arises from 
the fact that the Judge has decided his case before he knew what his case was. 
Only the Ideal Judge can succeed in always avoiding this error. 

Neither should they be rude to counsel in a trial of a case, especially to young 
lawyers who will be discredited in the eyes of the jury — ^and — what is still more 
serious for them — in the eyes of their own clients in any disrespectful treatment 
on the part of the Court. Perhaps only Ideal Judges can always, ^nd under all 
provocation avoid this error. Yet it is an ideal to strive for. 

And there are other mistakes which Ideal judges would not make. 

Of course, the Judiciary owes it to the profession to avoid these errors when 
possible. 

On the other hand, does not the legal profession owe something to the 
Judiciary ? 

One duty it certainly owes and that is the duty of exerting its utmost influence 
to see that the people of the State are brought to a realization of the importance 
of making the office of Judge more attractive to men who, when elected to the 
bench, have no other means of support than their salaries. The stronger the 
Judiciary, the more completely lifted above all need for giving thought to 
pecuniary needs, the better for thle people, especially poor people, the people 
who have no influence. 

The bigger the man on the bench the better for the poor litigant. 

This aspect of the subject might be indefinitely enlarged upon, but cannot be 
treated within the limits assigned to the present article. 
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JUDICIAL PATIENCE. DOES THE BAR DESERVE IT? 

IS IT A VIRTUE? 

Stuart S, Janney. 

I have often felt great admiration for the infinite patience exhibited by a nisi 
prius judge during his term of office. Recently doubt and misgivings have les- 
sened the feeling. 

To sit up and listen to argument on any question without "butting in" requires 
restraint. To sit up and listen to balderdash — and irrelevant balderdash at that — 
requires patience and resignation. 

Yet the traditions of our bar require a judge to give the lawyers a free rein in 
the trial to present evidence concerning matters far removed from the vital points 
of the litigation and to argue without interruption both patent and inapplicable 
points of law. 

I believe it is not far from true that two-thirds of the testimony produced at 
the ordinary trial could be eliminated from the case without damage to the side 
presenting it and that fully one-half of the time consumed in argument in the 
ordinary trial is wasted on patent, irrelevant or inapplicable propositions of law. 
The members of the bar are officers of the Court and it is their duty to assist to 
expedite the business of the Court, yet I have heard a Federal Judge criticised 
for lack of judicial temperament because under the Federal practice he has more 
traditional right to confine counsel to the real issue in the cases before him, and 
exercises that right freely — sometimes to the confusion of the advocate, prepared, 
for the edification of his client, to serve up masculine bovine to the bench. 

For my part, I believe the traditions of patience, resignation and deliberation 
are overdone virtues. 

If a Judge is well grounded in the fundamental principles of law, he knows the 
vital point of the case before it has progressed far. The trial advocates ought to 
know it and the duty of both is to confine themselves to what is essential. If the 
lawyer transgresses, he will merit his humiliation. If the argument of the advo- 
cate appears to the Judge unsound it is much better to break in with a direct, if 
embarrassing, question. It will give the advocate the opportunity to demonstrate 
the soundness of his argument and will hurt his case only when his case ought 
to be hurt. 

I can remember, with some shame, once arguing a case for four hours straight. 
I am convinced I wasted two and a half hours of the Court's time, and I would 
have learned quicker if the Court had told me so. 

We are much given to lament the crowding of the dockets, and the leaden feet 
on which justice seems to travel. Are we at fault? 

What effect would the elimination of two-thirds of testimony taken in Court 
and one-half of the argument have upon the dispatch of business? 

In our Federal Court where the testimony is kept more within the bounds and 
lawyers are confined in their argument to questions on which the Judge wishes 
light, the business of the Court is up to date. Does anyone seriously believe that 
less justice is done ? Are the wheels of justice clogged with business — or is it 
words that clog them — and would a little less resignation and a little impatience 
after our Federal Judge's plan supply needed lubrication? If some of us get our 
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hands smeared with the lubricating material, or pinched in the faster revolving 
gears — what matter? We must learn to acJjust ourselves to a modern and 
improved machine. 



CRIMINAL COURTS AND CRIMINAL PRACTICE. 

Eugene O'Dunne, 

I assume first, an able, impartial and independent State's Attorney, under neither 
political or financial obligation to the party leaders. Conducive to that end, pos- 
sibly, would be a compulsory voting law, requiring everyone to vote in both pri- 
mary and general election under penalty of four years' suspension of the right 
of franchise, unless accompanied by an affidavit indicating illness or absence from 
the city. Given this, the efficiency of his office can be most promoted by the 
speeding up of the trial of cases. Less time between indictment and trial. Excep- 
tions should be made, however, where popular feeling runs high, thus avoiding 
such a travesty on justice as was instanced in the Fountain case, where resort to 
the appellate court was necessary to safeguard the constitutional right of fair and 
impartial trial (135 Md. 77 and 87). 

Abolition of Fee System. 

There should be a constitutional amendment abolishing the fee system, which 
for years has caused the State's Attorney's office to split up transactions into many 
indictments for the purpose of collecting the fees to pay the salaries of the office. 
There should be a direct appropriation for salaries and expenses, and the State's 
Attorney should have a limited fund for independent investigation, with accounts 
to be approved by the Supreme Bench. He should have a special detective or 
investigator, of his own selection and appointment, and not one detailed by the 
Police Department. 

Information System. 

Safeguarding the office of State's Attorney as of the standard designated in 
paragraph one, a law should be passed giving him the right to file information 
upon oath, for minor offenses, in lieu of indictment (as is done in United States 
practice). This would reduce cost and increase office efficiency in the hands of a 
high-minded and impartial administrator, but would be a dangerous agency to be 
entrusted to a political hack. (If adopted. State's Attorney should be expected 
to give an informal hearing tp defendant (if available) before acting, except in 
cases originating at station-house). 

Reduction of Expense. 
Expenses in criminal cases can be greatly reduced by legalizing summons by 
mail, and appeals should be heard upon transmission of the original papers, avoid- 
ing the cumbersome and expensive system of printing transcripts of record. 

Third Degree. 
No confession to persons in authority should be admitted in evidence in the 
trial of a case, if obtained from the accused after his arrest. No objection to any^ 
information obtained before arrest. This would abolish third degree, and all: 
temptation in that direction. 
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Written Opinions. 
Written opinions should be filed by the Supreme Bench in all criminal cases. 
This should be done sua sponte without resort to legislation. 

Statute of Limitations. 
The statute of limitations in criminal cases should be re-written, but is too 
detailed for present discussion. 

Fei^ony and Misdemeanor. 
The technical distinction between felony and misdemeanor should be abolished. 
It is a heritage of English history, without present practical importance, except to 
provide numerous technicalities, which often times defeat the ends of justice. 

Challenges. 
The right of peremptory challenge of the State and of the accused should be 
equal, and limited to about ten. 

Right of Removal. 
In all capital cases, the accused should not only have the right of removal, but 
the right of removal from the circuit. 

Exceptions. 
There should be no necessity to take or "note" an "exception'' to the Court's 
ruling. It should be sufficient if the record shows that an objection was timely 
made and was overruled ; nor should it be necessary to repeat the objection each 
time to the same subject-matter to preserve the right of review. (The Court of 
Appeals disregarding harmless error.) 

Revision of Sentences. 
The Court imposing sentence should have the right of revision (reduction) 
after the term as well as during the term. 

Defendants not Testifying. 
The constitutional protection against self-incrimination should be preserved, 
but the right to comment on its exercise should be granted. (I concede this to be 
a debatable proposition, and am merely stating my view.) 

Court of Domestic Relations. 
Administrative justice in Baltimore today demands a court of Domestic Rela- 
tions for the segregation of family troubles, desertion, non-support, habeas corpus 
touching custody of children, family quarrels, divorce, juvenile delinquency and 
contributing causes, minors without proper care, etc. It is the most important 
Court that could be created and demands the highest order of talent, but not the 
greatest book learning. It would impinge on the "fee" perquisites of the Clerks 
of Courts, as presently constituted, and for that reason meets with their opposition 
and will continue to do so, until an enlightened and awakened public conscience 
demands that the public welfare be not subservient to the spoils system of politics. 

Police Magistrates. 
The system of appointing political ward leaders to the office of police magistrate 
in recognition of their local domination and for the purpose of strengthening their 
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political usefulness, is vicious in principle and practice, and debases the adminis- 
tration of justice. Station-houses for the trial of cases should not be scattered 
over the city. There should be a central police court presided over by the requisite 
number of magistrates, dependent on the volume of business, probably about five, 
who should be full-time men at a salary of about $5,000 a year, and should be 
selected from lawyers of known integrity, ability, experience and adaptability to 
the work, and without reference to geographical or factional representation ; and 
should be appointed for a term longer than the Governor's. The terms of the 
magistrates should not expire at the same time, but run out at successive periods. 

P01.ICE Domination. 

The station-house should be taken out of the shadow and domination of the 
Police Department. This is as great an evil at present as the political domination, 
and tends to lessen respect for the administration of justice, especially amongst 
our foreign population, with whom it most frequently comes in contact. 

Elevate Our Ppnal System. 

The State Board of Prison Control and the Board of Advisory Parole should 
be put on a higher plane of efficiency and one calculated to inspire the confidence of 
the community. Penal institutions should be divorced from politics, and the 
wardens, deputies and guards should not be selected upon the basis of political 
endorsements, or because of past or prospective party service. 

Standing Commission. 

There should be a standing unpaid commission on criminal law composed of 
five or more lawyers of experience, of which the Attorney General and State's 
Attorney of Baltimore City should at all times be members by virtue of their 
offices. AH criminal statutes should pass through the hands of this commission 
for its approval, disapproval or criticism. 

Indeterminate Sentence System. 

We have on the statute books perhaps the best indeterminate sentence system 
in the United States, and yet it is utterly unworkable in practice, either because of 
the ignorance of this fact by the different judges of the Supreme Bench presiding 
from year to year in the Criminal Court, or because of their absolute lack of 
confidence in the ability and efficiency of the Parole Board, or because they do 
not believe in indeterminate sentence; or for all three reasons. It is not suffi- 
cient to provide an efficient weapon, unless the operator is skilled in its use. 

Advisory Instructions. 

Judges should be required to grant advisory instructions to juries in all cases 
when requested by either counsel, or sua sponte, as recommended by Court of 
Appeals in Luery vs. State, 116 Md. 284. The judge should actively supervise 
argument of counsel as to law points, and preserve greater deference to witnesses 
by counsel when conducting cross-examination. 
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NEEDED EEFOEM IN DETERMINATION OF FEDEEAL TAX 

LIABILITY. 

Randolph Barton, Jr. 

Within the space of five years the Federal income tax has become by far 
\he largest and most important single item among the liabilities of the average 
citizen and business man. The burdensome nature and in many respects un- 
sound economic basis of these taxes have called for such vehement public protest 
that a means of relief is now engrossing the attention of the best minds in 
the country. 

But apparently nothing is being done towards affording relief from another 
feature of Federal taxation fully as oppressive in its nature and hurtful in its 
result, and that is, the impossibility of knowing, within any definite or indeed 
any reasonable time, just what amount of taxes one is liable for. 

Heavy taxation by the Federal Government is an inevitable evil for many 
years to come. Perhaps also it is impossible to devise any method of taxation 
that will be fair to all. But certainly it should be possible, if not to avoid., at 
least greatly to diminish, the delay that now occurs in letting a taxpayer know 
with any reasonable certainty, just what amount the Government demands of 
him. 

From my experience with business people, I venture the assertion that this 
uncertainty and delay are more oppressive and hurtful to them than even the 
amount of their taxation. 

Anyone who has even looked at an individual income tax report, to say nothing 
of a corporation income or "excess profits'' tax, or an "estate tax," return, knows 
how .practically impossible it is, even with a most conscientious desire to report 
fairly and accurately, and when aided by the most "expert" advice, to follow 
exactly the ideas of some later-day "field examiner." Not one "examination" 
in a thousand terminates without some change being "recommended" by the 
examiner. ^ 

Moreover, there are innumerable questions which of their very nature it is 
impossible to solve by any clearly defined rule. Such questions as "invested 
capital," "depreciation," "date when a debt became hopeless," "year of accrual 
of loss," "inventory at market value," "reasonable salaries," "loss or profit on 
sales" (based on estimated value at some arbitrary date), "consolidated or affiliated 
returns," etc., etc., or (in case of a deceased) actual value at time of death of 
real estate, or shares of stock of a private corporation, "good will," etc., are 
essentially more or less matters of opinion. The "regulations" at most lay down 
general principles. Yet in the last analysis these questions are made to depend 
on the views of some "field examiner." 

It is difficult to over-estimate either the annoyance that this situation causes, 
any properly constituted business man, or the actual injury that results to the 
business community as a whole. Not only does every business concern live with 
a veritable sword of Damocles hanging always over its head, — a "demand note" 
outstanding with the amount left blank, — but many advantageous business trans- 
actios are completely blocked by this uncertainty. Why should every business 
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enterprise be compelled to face the prospect at any moment, of the demand by 
Government officials for payment of a greatly increased past due tax, and pay- 
ment instantly, in cash, at a time when money may be hardest to get? And this 
not, as I have said, as result of dishonesty, or tax "evasion," but because of a 
mere difference of opinion as to matters as to which opinions could at least 
fairly differ. 

So too in the case of settlement of estates. The law says that for ten years 
there shall be a "lien" against the estate, even for additional taxes later 
assessed, as result of differences of opinion as to actual value, and apparently 
there is hardly any limit to the time when the Government can come back against 
an executor for additional taxes assessed against his decedent on income returns 
of earlier years. Even therefore, if an executor keeps the estate unsettled 
indefinitely by setting aside a "reserve" for additional taxes, he can only esti- 
mate how much to reserve. 

These things ought not to be. They are t)oth unjust, and hurtful to the 
business of the country. Many a proposed sale is made impossible because the 
setter cannot tell how much "profit" the Government will "estimate" he has 
made, — based on "value as of March 1, 1913." Many a corporation is unable 
to sell out or liquidate because of the purchaser's fear of a later "checking up"- 
and imposition of increased taxes. Every active lawyer can name a dozen such 
instances coming under his actual observation. 

Let me again emphasize that the purpose of this article is to criticize not the 
imposition of a greater tax than the taxpayer has admitted, but the delay in -doing 
so, — the delay in making it possible for the taxpayer to "determine" his liability. 
Nor am I now attacking the methods of the belated "examination." While often 
compelled to differ with the conclusions of the examiners, I have invariably 
found them courteous and anxious to be fair (although with an inevitable 
inclination to "get more for the Government"). Nor do I blame them for the 
delay of which I am now complaining, or shut my eyes to the difficulty in the 
way of avoiding these delays. What I do claim, however, is that those in 
authority should realize how injurious the present system is and should take 
steps to correct it. Even should this necessitate a material increase in the 
working force of the Internal Revenue Department, the increased cost would 
be well repaid. But in fact, it seems to me without an increase of the Govern- 
ment's staff of examiners something could be done, and while the following are 
merely suggestions and may prove to be impracticable, yet inasmuch as one who 
criticizes ought, at least, to offer some remedy, I venture to put forward these 
as some of the possible methods of improvement, which might be submitted to 
Congress for consideration: 

(a) On application of an executor, give the "right of way," to both a veri- 
fication of his "estate tax" return and a "checking up" of his decedent's past 
income returns. 

(b) On application of any taxpayer who shows some good reason for his 
request (such as a concern liquidating or selling out), or desiring to make a 
distribution or use of its surplus, etc., have its returns promptly, verified and 
revised to date. 
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(c) When any special question is propounded by a taxpayer, such as any of 
those suggested earlier in this article, provide machinery for supplying promptly 
an answer to this question, which shall be authoritative and binding on the 
Government. 

This need not involve the taxpayer renouncing his present right, to contest 
the Department's ruling. But it will at least show him definitely what the 
Department claims. He will at least know the extent of his possible liability, 
and he can then either acquiesce, or proceed with the knowledge that at least 
this is the utmost he must provide for. 

The State claims the right to apply to the citizen the principle that "ignorance 
of the law excuses none." Certainly it owes him the corresponding duty of 
making its laws so plain that if he is "ignorant" it is his own fault. The present 
system does not meet that obligation, and in practical effect, it even violates the 
constitutional inhibition against the enforcement of ex post facto laws. We 
lawyers claim che honor of being the real law-makers for the country. If so, 
on us rests the responsibility, if patent defects in these laws exist, of devising, 
and seeing to the adoption of a remedy. >• 



A MODERN TENANCY BY THE ENTIRETIES. 

Sylvan Hayes Laiichheimcr. 

By the common law of England, husband and wife were considered but one 
person, and, therefore, a conveyance to husband arid wife constituted them 
tenants by the entireties. Modern legislation has changed this status, and at 
the present time, practically, to all legal intents, husband and wife are separate 
persons, therefore, the reason for the tenancy by the entireties ceasing, the 
tenancy itself should not longer exist. Indeed, the law as to the tenancy by the 
entireties is obsolete. 

The present facility for the creation of the estate by entireties, affords an easy 
means for abuse, as the parties can thereby place all of their property beyond 
the reach of creditors. It will not do to say that before credit be extended, an 
examination of the records can be made to ascertain the facts, as business trans- 
actions are not carried on in that way, and the tendency of the times is to make 
commercial transactions easy rather than difficult. Even though the records be 
examined and a joint obligation be taken from the husband and wife, the creditor 
may find himself defeated in the event one or the other should be adjudicated 
a bankrupt and be discharged. (Ades vs. Caplan, 132 Md. 66.) 

The real purpose of the tenancy by the entireties should be to secure a home- 
stead. This no one desires to prevent. The law should provide that the home 
occupied by the husband or the wife (that is, the head of the family) may be 
held by the tenancy by the entireties and with the same incidents, privileges and 
conditions as now characterize the tenancy. A limit, of course, should be put 
upon the amount which may be expended for the homestead, and when one 
homestead is sold and the money reinvested in a new homestead the same privi- 
leges should attach. This would make the home safe and afford all the pro- 
tection to which anyone is properly entitled. It would, at the same time, prevent 
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deception and enable a creditor, who gives credit, upon the faith of representa- 
tion of the existence of property, subject to execution, to be in position to see 
that those representations are made good and this entirely without detriment to 
the family. Indeed, the homestead, as such, might be free from execution under 
all circumstances. Beyond this there should be no tenancy by the entireties. 

The Constitution of Maryland, Art. Ill, Sec. 33, provides that the Legislature 
may pass laws allowing exemptions up to $500.00. This fixes the public policy 
of the State. Therefore, through the tenancy by the entireties, this provision 
of the Constitution may be nullified and unlimited exemptions be made per- 
missible. Even, an allowance of a tenancy by the entireies, for the purpose of 
a homestead in excess of $500.00 violates the spirit of this constitutional pro- 
vision. A broad tolerance, however, would condone this indirect violation, as 
the result would be in keeping with the desires of the people and without any 
Teally serious consequences. 



THE PRESENT TENANCY BY THE ENTIRETIES 
SERVES WELL. 

C Alex, Fairbank, Jr. 

This question has been seriously discussed by the Maryland State Bar Asso- 
-ciation, and this discussion has resulted in the preparation of a bill for the 
abolishing of such estates. If it were not for this action of the Bar Association, 
it would be difficult to suggest any real reason, based upon principle, as distin- 
guished from reasons which eminate from the efforts of special or limited 
classes to obtain some special advantage over the community as a whole, for 
abolishing this estate. 

In considering this question we should be briefly reminded as to what is the 
estate that is sought to be abolished and what are its characteristics. 

Tenancy by entireties (or by the entirety) is the tenancy by which husband 
and wife at common law hold land conveyed or devised to them by a single 
instrument which does not require them to hold it by another character of 
tenancy. It is essentially a joint tenancy, modified by the common law theory 
that husband and wife are one person. 

The most important incident of this estate is that the survivor of the marriage, 
whether the husband or the wife, is entitled to the whole, which right cannot be 
defeated by a conveyance by the other to a stranger, as in the case of a joint 
tenancy, nor by a sale under execution against such other. 

Another incident of this estate is that property held under such tenure, at 
least, during the joint lives of the husband and wife is free from the claims of 
the creditors of either husband or wife. 

The main characteristic of this estate, however, is the survivorship, and it is 
this incident which presents the real reasons, considering the question entirely 
from the point of view of the community as a whole, for defeating any eflFort to 
abolish this estate. The survivorship element assures to the widow, and there- 
fore to the family, a protection to which she is entitled, and which otherwise 
■she might not have. 
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Another important phase of the element of survivorship, from a practical 
standpoint, is that upon the death of either tenant, the estate by operation of law 
passes to the survivor, without resort to any proceeding in the Orphans' Court, 
and thus it is preserved to the survivor, without deduction for the large costs 
incident to the settlement of an estate, which, in the case of the ordinary indi- 
vidual, is a serious and vital matter. 

A practical experience in the examination of titles in Baltimore City for a 
long period justifies me in saying that this estate is more largely made use of by 
the laboring class as a means of acquiring a home and preserving that home to 
the family, at the least possible expense, and with the least possible trouble, than 
by the class of the community who are able to acquire property upon a large 
scale, and it is this class of the community who would-be seriously affected by 
the abolishment of such an estate. 

As against the effect upon this class of the community we are told that the 
abolishing of this estate would prevent fraud upon creditors, and would preserve 
to creditors rights to which they should be entitled. In other words, those who 
are in favor of abolishing this estate contend that it has been largely used by a 
class of persons who deliberately start out to defraud, by first obtaining credit 
and then making it impossible for the creditors to realize upon the credit thus 
extended them, by placing their property in the names of husband and wife, and 
because there have been such instances, this estate should be abolished, and all 
rights which would otherwise accrue to the general community should be 
destroyed. 

Experience in real estate transactions establishes that the general run of 
business men see more advantage, from a business point of view, in holding 
business property in their own name than by resorting to some unfair advantage 
which might accrue to them in holding their property under the estate of tenancy 
by the entireties. And further, that in comparatively few instances among the 
richer class is the estate used at all, and that the most use of such an estate is 
made by the poorer classes of the community, who make use of it not for any 
ulterior purpose of defeating creditors, but because it preserves to the family, 
at the least possible expense, and with the least possible trouble, the home. 

Further, the cases when a creditor is defrauded are comparatively few, and 
generally the creditor is at fault in extending credit to one not entitled to it, and 
without taking advantage of the m^ans afforded him by law of ascertaining 
the manner in which the property of the debtor is held. 

The question, therefore, in its last analysis, seems to resolve itself into the 
case of the rights of creditors as against the right of a large class of the com- 
munity to possess a convenient means of protection to the family by preserving 
to the family the home, without the expenditure of the large sums incident to 
the devolution of title through the Orphans' Court. 

To support the case of the creditors, it is necessary to assume that a large 
percentage of the business men are not only unfair, but will deliberately stoop 
to the use of fraud in the conduct of their business. It is submitted, however, 
that the few cases of fraud perpetrated by the use of the estate in question is 
not sufficient to sustain this severe arraignment of the business men. 
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Eliminating this charge, there is no real reason which has as yet been assigned 
for abolishing this estate, and until there is presented some substantial reason 
for abolishing this estate, the rights, which accrue to a large percentage of the 
community by the use of such estate, should be recognized. 



ONE-MAN CORPORATIONS. 

Hiram C. Griffin. 

It is not unusual in modern times to find corporations, all the stock of which 
is owned by one person or corporation, except possibly a few shares in the hands 
of nominal shareholders, held by them to secure corporate existence. Such 
companies are generally known as "One-Man Corporations." Because of their 
activities Courts have been and still are frequently called upon to decide whether 
or not they will recognize the corporation as an entity, or disregard it and treat 
it and the dominant shareholder as one and the same. It is the object herein to 
point out some of the principles deserving consideration in the solution of this 
question, and show the diflFerent views the Courts have taken of it. 

The private business corporation, with which we are here dealing, is a legal 
entity, created by the authority of the legislature, and is regarded as separate 
and distinct from the shareholders. Its property is generally looked upon as 
belonging/ to it, and not to the individual members. The corporation may sue 
and be sued, and otherwise engage in business the same as a natural person. 
Such are the principles of law pertaining to this artificial entity. The question 
is, will such principles prevail where practically all* the stock is owned by one 
person ? 

The law seems to be well settled that where fraud or any other illegal act has 
entered into the transaction, or where the equitable rights and liabilities of, the 
shareholders and creditors are at stake courts of law as well as equity will 
ignore the corporate fiction. They refuse to permit this mere form to stand in 
the way of their doing substantial justice, and the shareholder is regarded as 
the real person in interest. Thus the Maryland Court of Appeals has penetrated 
the corporate entity where one obtained land under circumstances that amounted 
to a fraud, and formed a corporation to which he conveyed the land. In such 
case the corporation was not a bona fide purchaser without notice, the Court 
treating it and the individual as one and the same. (Hoffman Co. vs. Cumber- 
land Coal & Iron Co., 16 Md. 456.) 

But what is the attitude of the Courts where the element of fraud is not 
present, although all or virtually all of the stock of a corporation is owned by 
one person? It is here that we find a difference of opinion. Some Courts, 
even with the element of fraud absent, refuse to recognize the corporation as 
an entity separate and distinct from the dominant shareholder. And while they 
are in the minority there is muck to be said in favor of this view. Its advocates 
refuse to be controlled or influenced by the mere corporate form. They treat it 
and the dominant shareholder as one and the same, and hold him personally 
liable for the debts of the corporation. He is regarded as being the real sub- 
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stantial owner of the corporate property and at liberty to dispose of it at will, 
provided the rights of existing creditors are not thereby jeopardized. 

In the case of Swift vs. Smith, 65 Md. 428, one person owned all the stock 
of a corporation and he and the corporation attempted to execute a mortgage 
on its personal property. The mortgage was attacked because it was not prop- 
erty executed on behalf of the corporation. But the Court upheld the mort- 
gage on the ground that the execution of it by the owner of all the stock was 
sufficient, since he was in reality the owner of the so-called corporate property. 
Again, in the case of the estate of Bauernschmidt, 97 Md. 35, it was said that 
**George Bauernschmidt was the real substantial owner of everything which 
stood in the name of the Bauernschmidt Brewery Co.," even though he had 
placed sixty shares of the two hundred shares of the capital stock of the com- 
pany in the hands of his six children. (See also Bauernschmidt vs. Bauern- 
schmidt, 101 Md. 148.) 

The weight of authority, however, is to the effect that the corporate fiction 
must be maintained where there has been no attempt at fraud or other illegal 
act. (See Fletcher, Corporations, Sections 22 and 4137.) No distinction is 
made between the cases where the stock is well distributed and those where it is 
practically all owned by one person. In either event the corporation is regarded 
as an entity, separate and distinct from the shareholder or shareholders. Also a 
dominant shareholder is not looked upon as the owner of the corporate property, 
nor is he held personally liable for its debts. It is submitted that this view of 
the question is the better one. 

There should not necessarily be even a moral imputation, to say nothing of a 
legal presumption, of bad faith because one organizes a corporation through 
which to carry on his business. No one will question the convenience of this 
plan. The same is true where the stock of an existing corporation is bought by 
one person. Therefore, the subject may and should be approached without 
prejudice. 

There are many sound reasons for refusing to ignore the corporate entity 
when all or virtually all the stock is owned by one person. On the whole it will 
result in the more convenient administration of justice, and make for greater 
consistency. Thus while in the cases mentioned above the Maryland Court of 
Appeals disregarded the corporation, it was compelled in effect to recognize it, 
where the owner of all the stock, to pay his individual debts, attempted to convey 
property standing in the corporation's name, the company at the time having debts 
of its own. Baer Creek Lumber Co. vs. Bank, 120 Md. 566. Some questions can 
be solved only by a recognition of the corporate entity. For example, how 
otherwise could a corporation be a resident of one State and the sole share- 
holder be a resident of another? Furthermore the distinction between the 
corporation and shareholder must be maintained if the land and other public 
records are to be reliable. 

It may be contended that it is unfair to the creditors of the corporation to 
relieve the dominant shareholder of any personal liability for the corporate 
debts. But why should he be liable when the creditor knew. he was extending 
credit to the corporation and did not get the personal guarantee of the dominant 
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shareholder ? Finally, it should be remembered that the corporation is a creature 
of the Legislature and by it taxed, therefore, the Courts should recognize this 
legal entity so long as fraud is not thereby promoted. 

Limited space prevents a fuller discussion of the subject. It may be fairly 
said, however, that in the main the corporate entity may be maintained, in the 
absence of fraud or other illegal act, without injustice being done. Other 
grounds may be relied upon to protect all concerned, without going beyond that 
artificial person which has done so much to stimulate business, and which has 
proved itself to be a valuable asset to society. 



NEW EULES OF THE SUPEEME BENCH OF BALTIMOEE CITY. 

Charles F, Stein. 

The New Rules of the Supreme Bench of Baltimore City are designed to give 
to every litigant an . opportunity to have his case tried promptly when reached. 
To do this, it became necessary in framing these rules to separate the cases ready 
to be tried when reached, from those not ready so as to keep the latter cases 
from encumbering the Court Dockets, and from delaying the Trial of the other 
cases; to accomplish this Common Law Rules, Nos. 2, 3, 4, and 5 were framed. 
Under those provisions preliminary calls are to be made by the Clerk or the 
presiding Judge, as the latter may elect; at which. Counsel are expected to 
continue those cases not to be tried when reached, and to mark for "trial or for 
a day," those ready to be tried when reached. The cases so marked for trial 
are assigned for peremptory trial, and not later than 1 P. M. of each trial day, 
the Clerk of each Common Law Court is to post in his office a list of cases to be 
included in the peremptory call, to take place at about 3 P. M. on that day. At 
this call, the Counsel are expected to show cause why any case should not be put 
in the next day's assignment. 

As Counsel are given the right at the preliminary call, "to fix a day or to 
continue," they are expected to continue all cases not then to be tried. The 
proper exercise of this right will result in a list of cases that will be tried when 
reached. The posting in the Clerk's office at 1 P. M. of the list of cases for the 
peremptory call that afternoon is expected to furnish Clerk and Counsel the 
opportunity to learn which of such cases are not to be tried; some, for reasons 
springing up since the preliminary call, such as settlement ; others because of the 
engagements of Counsel in the trial of a case in another Court, in others, the 
expected absence or sickness of a material witness, or for any other reason a 
ground for delay under the Rules ; so that the peremptory call will be sure to 
result in a list of five cases, to be tried when reached. 

Between the preliminary call and the posting of the trial list in the Clerk's 
office at 1 P. M., Counsel have the right "to continue or to specially set for trial," 
any case marked for trial at the preliminary call. 

The rights of Counsel "to continue and to have a case specially set" at and 
after the preliminary call are subject to change by the presiding Judge, "if in 
his opinion necessary to facilitate the trial business of the Court." 
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These provisions afford Counsel the fullest latitude in arranging to try their 
cases, and reserve in the Courts the power necessary to facilitate "the trial 
business/' 

To get rid of cases not tried promptly, the New Rules provide that a case 
which has been twice continued shall go on a Special Docket ; when, after thirty 
days' notice, it may be called up on motion of either party. If not tried within 
one year after its second continuance, such case shall be dismissed for want of 
prosecution, unless the year is extended by an order of Court "and for good 
cause shown." Two continuances were fixed as the time from which the year 
should run, because it was thought Section 58 of Article 75, page 1662, Public 
General Laws, might give the right to two continuances. In Baltimore City, it is 
not likely that a case in any of the Law Courts would be continued twice until 
nearly a year after its institution ; so that with the additional year during which 
the case remains in the Special Docket before it can be dismissed for want of 
prosecution, a Plaintiff has two years within which to try his case, ordinarily 
enough time. The provision giving the Judge the right to extend beyond the 
year the time a case may remain on the Special Docket, protects the Plaintiff in 
the few classes of cases in which more time would be necessary, such as where 
the decision of the Court of Appeals in a test case is awaited, or when on appeal, 
the case in question has been sent back for a new trial. 

While the New Rules make othe;* changes, the above are the most important, 
and it is thought they will in some degree, at least, assist in bringing to trial 
promptly every case instituted. 

The changes in the Equity Rules are largely those made necessary by Statute 
and by the New Rules of Court. 



A SUGGESTED JUDICIAL REFORM. 

Alexander Armstrong. 

Students of the American Constitutional system tmiformly agree that one of 
its basic and most essential conceptions is the supremacy, within its accredited 
powers, of the judiciary over the executive and legislative departments of the 
government. The ability and integrity of the American jurists have justified 
the faith of the framers of the various Constitutions by whom their powers were 
conferred and fulfilled the vision of the great expounders of the Constitutions 
by whom these powers were defined and established. To-day the judgments of 
the Courts are sought with confidence and accepted without question. From 
certain radical quarters voices are still raised, however, against the independence 
of the Judiciary as reflected by the movement for the recall of Judges, and more 
pronounced are the criticisms of the delays and expenses incident to litigation. 
The supremacy and finality of the judicial power having been generally recognized, 
there is an increasing insistence that the views of the Court shall be obtained 
with a minimum expenditure of both time and money. It is urged that the modern 
speeding up of movements and methods be accompanied by an acceleration of the 
processes of justice. Since this demand is founded upon reason, it must ht 
recognized if the Courts are to retain their place in the esteem of the public. 
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We have our speedy judgment acts, the People's Court, the Traffic Court, the 
simplification of procedure — all instrumentalities designed to expedite public 
business. If the progress of private litigation is somewhat interrupted by a lack 
of Court facilities or the employment of surviving technicalities, only individuals 
are affected, and many individuals must be stirred before the public is aroused. 
The time may not, therefore, be ripe for the advent into Maryland of the so-called 
" Declaratory Judgment " as applied to private and commercial controversies. 

Frequently, however, questions arise, especially in these days of radical innova- 
tions in government, which interest all the people and which, being of a quasi- 
political nature, should be determined promptly and with that degree of finality 
which can emanate alone from the highest tribunal of the State. Many of these 
matters are now presented to the Attorney General. He alone, without the aid 
of counsel or briefs, frequently issues rulings which affect the e;:itire citizenship 
of the State, and must stand unimpeached unless assailed and reversed in the 
Courts. Nevertheless, because his opinions are subject to review, they cannot 
carry the weight to which judicial conclusions are entitled. A year ago the 
Attorney General decided that the Nineteenth Amendment was self-executing^, 
and that legislation to make it effective was unnecessary. A short time later he 
determined that the Declaration of Intention Law and Affidavit of Removal Act 
had no application to new women voters. Ought there not to be some method in 
Maryland by which questions of such general importance could be presented, if 
deemed necessary, directly to the Court of Appeals for final determination? 
Everybody's business is nobody's business ! Each of us, though interested in a 
public question, waits for the other to seek its solution. Is it fair that the settle- 
ment of these problems of grave public concern should depend upon the initiative 
of a private litigant, or that the expenses of such a proceeding should be borne 
by an individual? Is it proper that the public mind should be kept in suspense 
while a case engaging an intense popular interest slowly pursues the usual course 
of judicial procedure? Is it really necessary that these public questions should 
first be presented to a lower court when the interested parties, the entire 
community and the Judges themselves know that they are to be carried at once 
to the Appellate Court? Other States have devised and legalized methods of 
dealing with situations of this character. Since 1820 the Constitution of Maine 
has provided that the Justices of the Supreme Court shall be obliged to give 
their opinion " upon important questions of law and upon solemn occasions" 
when requested by the Governor, the Council, the Senate or House of Repre- 
sentatives. The judges have frequently been called upon to furnish opinions, 
and while they assume the right to decide whether the question submitted is an 
" important question of law and the occasion a solemn one," nevertheless, as a 
matter of practice, they have usually answered the question. When the ratification 
of the Eighteenth Amendment to the Federal Constitution was pending, the 
Justices of the Supreme Judicial Court of Maine were asked by the Governor to 
determine whether the Legislative resolution. ratifying the Eighteenth Amendment 
was within the provisions of the Initiative and Referendum section of the Maine 
State Constitution requiring the submission to the vote of the people of every 
bill or resolution having the force of law, and they replied in the negative. No 
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delay, no expense, — the prompt allaying of popular excitement, the immediate 
termination of bitter personal and newspaper controversies, and the expeditious 
and final settlement of a serious public problem. Is there any special reason 
why questions of such a momentous and important character should not be 
submitted directly to the highest Court by the proper officials of the State ? Will 
it not give that tribunal an opportunity to exercise, in a manner entirely 
satisfactory to the people, the power of interpretation and construction which 
the people now almost universally concede to it? Will npt this prompt and 
efficient service tend to satisfy the impatience and restlessness of the public 
mind in cases of uncertainty and stress? Will it not aid in meeting some of the 
criticisms of the Courts which are being heard in these unsettled times? It is 
not necessary now to discuss details. I submit for the consideration of the State 
Bar Association and of the members of the next General Assembly the 
advisability of enacting proper legislation to establish in Maryland a plan by 
which important questions of law on solemn occasions may be submitted, without 
delay or expense, directly to the Court of Appeals for immediate determination. 
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